Arbitration CAS 2002/0/410 The Gibraltar Football Association (GFA)/Union des
Associations Européennes de Football (UEFA), award of 7 October 2003

Panet Mr. Bruno Simma (Germany), President; Professor Pierre Lalive (Switzerland): Mr. Dirk
Reiner Martes (Germany)

Football

Application for UEFA membership

Rules on membership applicable at the time when the application was made
Legality of a change of rule with a retrospective effect

Principles of fairness and good faith

Freedom of association

1. According to the new version of Article 5 of the UEFA Statutes, UEFA membership is
restricted to associations in countries which are recognised as independent States by
the United Nations. This new rule should not be regarded as a rule dealing only with
procedural aspects justifying immediate application regardless of when the facts at
issue occurred. The immediate application in this matter would entail a violation of
general principles of law which are widely recognised, particularly the principles of
fairness and of good faith.

2. According to the old version of Article 5
is open to national football associations situated in the continent of Europe which are
responsible for the organisation and implementation of football-related matters in
their particular territory6 .GFA indisputably exercises sole responsibility for the
organi sation and structure of football i
ocountryo6 in the sports envir onwithinitsmus't
common political meaning. More importantly, UEFA already has d and had at the
time when the application was made & a number of member associations from
countries which do not enjoy independent statehood, such as Scotland, Wales or the
Faroe Islands.

3. Generally, freedom of association includes the freedom of an association to accept or
to refuse any applicant for membership, even if the applicant fulfils all statutory
conditions. However, the exclusion of athletes, or of a sports association to which
athletes are affiliated, from an international sports organisation which occupies a
dominant or monopolistic position in the organisation of sports competitions may
have the effect of a boycott. Such an exclusion should therefore be held invalid, at
least to the extent that it is not grounded on objective and justified reasons.



The Claimant, thé&ibraltar Football Association( 0 GF A6 ) , i's an unincor |
responsible for the organisation of all football in the territory of GibrdiarGFA was
established in 1895, and today it has between 2000 and 2500 members.

The GFA has a Mends senior | eague composed
OFut sal 6 Aldouotpad tuirently orgasised by the GFA ispaiesional.

Despite proposals made in the past that the Claimant may become affiliated to the Spanish Footbe
Association, the GFA has always been independent from any other football association, whethe
within Gibraltar or elsewhere.

The territory of Gibi#ar is a dependent territory of the United Kingdom. It forms part of Her
Maj esty the Queends Dominions, but It I's n
independent State either although it enjoys a certain level of autonomy.

The Respondent,gfunion ces Associations Eurégnnes De Footbgll 6 UEFAG) , i s an
incorporated under the laws of Switzerland with its headquarters in Nyon, Switzerland. UEFA is the
governing body of European football, dealing with all questions relatingpeaBummtball and
exercising regulatory, supervisory and disciplinary functions over national associations, club:
officials and players of the European continent.

The Respondent is one of the continental football confederations. All national assoca#dns
in Europe and which wish to be affiliated to the Fédération Internationale de Football Association (
OFIl FA6) must previously become a member of Ul

In January 1997, the GFA applied to FIFA for membership.

On 27 November 1997, the English oat!| | Association (OFAOG) <con
support of theGFA'sapplication for membership.

On 3 March 1999, FI'FA wr ot e preliminaty lpmcéd@é&vA s c o
compl et ed, and that 0cons e eucenfetleration corcerfred forma y

the second phase of the procedure (evaluation of the organisation for a period of at least twc
years) 0.

Il n that same | etter, FI'FA further stated tF
confederation concemheshall decide whether to grant provisional membership or associate
membership to the applicant associationo.

In parallel to this letter, FIFA forwarded to UEFA the GFA's file for membership, as confirmed by
UEFA to the Claimant on 23 March 1999. The @& consequently invited to make an oral
presentation of its application to UEFA representatives in April 1999 in Nyon, Switzerland.



On 20 April 1999, following the presentation made by the GFA's representatives in Nyon, UEFA
informed the Claimant thateh would examine the file with FIFA, possibly proceed with a visit on
site in Gibraltar, and then make a recommendation to the UEFA Executive Committee, outlining
that ono final decisioan will be taken until

On 7 January 2000, UEFA informiéd GFA that FIFA was in the process of reviewing its
affiliation procedure rules, that a meeting was scheduled to take place within FIFA's organisation i
March 2000 and, therefore, that UEFA would not be able to give the GFA more information on the
proaess of its own affiliation request until that time.

By letter dated 19 January 2000, the GFA responded to UEFA that it failed to understand why &
opresent ongoing r evi @withindfFA shduld afledt thetappticatiorpby o c e
the GFA which had been made before such review was commenced. The Claimant further
expressed its concern because the UEFA inspection of the GFA's facilities should have occurre
already by the end of the year 1$&@#&hcesthabalr i t
application is being processed as per the present applicable péocedures

Byemai | dated 25 March 2000, UEFA informed t|
have discussed the application procedure for your association. Alfterdtawed also the green

light by the FIFA Committee for national associations we inform you that a joint FIFA/UEFA
delegation will visit your associadion

On 25 April 2000, UEFA provided the GFA wit
infrastructures by representatives of FIFA and of UEFA. Such visit was scheduled to take place
between 8 and 10 May 2000.

A joint delegation from the FIFA and UEFA administrations eventually conducted the inspection
visit in Gibraltar between 8 and 10 2@§0.

On 11 July 200@he UEFA delegation issued a report of the visit conducted in Gibraltar two
months earlier. In this report, the UEFA delegation proposedilia hat ot he FA of
admitted to UEFA on a p malativesconditioms] nanely shats(ip u
Gibraltar teams could not enter club competitions or senior and-2lndetionateam
competitions i mmediately, but only UEFA®Gs vy
football infrastructure in Gibraltar musrrespond to the UEFA requirements at the time of
entering the relevant competitions; and (ii)GRA'sst at ut es had to be a
requirements.

The UEFA administration justified this position, which in principle favoured the affiligtien of
GFA, by stating that o0the FA of Gibraltar f
UEFA (Article 2 of the Regulations governing

The report on the FIFA/UEFA joint visit to Gibraltar and fireposals contained therein were
supposed to be submitted to the UEFA Executive Committee at its next meeting which was
scheduled to be held on26 August 2000.



On 3 August 2000, the FIFA Executive Committee apparently decided to freeze all application
from associations to FIFA, pending the approval of new FIFA Statutes in the ye@iF2004.
informed UEFA of this decision in September 2001.

On 26 August 2000, the UEFA Executive Committee decided to postpone its decision concerning
the GFA's provisioral membership until its next meeting which was scheduled to take place in
October 2000, and to call a meeting between UEFA, the English FA and the Spanish FA on 22
September 2000 in order to discuss this matter.

The meeting between UEFA, the English FA #re Spanish FA did not take place until 30
November 2000. During its meeting eh @ctober 2000, the UEFA Executive Committee had
decided to postpone its decision on the matter again as it was waiting for the results of the
aforementioned meeting wittetEnglish FA and the Spanish FA.

On 1415 December 2000, the UEFA Executive Committee met again. In respeckA'the
application for membership, it considered that independent legal advice was necessary for it to
able to evaluate the applicatibherefore, the UEFA Executive Committee decided to set up a

| egal panel with three members from UEFAO®S
with the preparation of a substantiated report to the UEFA Executive Committee based on the
FIFAandUERR St atutes (the OExpert Panel ¢6) .

The Claimant was informed of these decisions by UEFA on 15 Decembéit 2080 time,

UEFA also provided the GFA with a copy of a written report that had been filed by the Spanish FA
(in which the latter opposed BE&A's application), asking the GFA to comment thereon in writing

by the end of January 2001. The same request was made by UEFA to the English FA.

By the end of the year 2000, the Expert Panel set up by UEFA had received all of the written
submissions by thep&hish FA, the English FA and the GFFhe Claimant also filed a
supplementary report in March 2001.

The aforementioned three parties made oral submissions before the Expert Panel on 19 April 200:
According to the order of procedure decided by its mgntherExpert Panel was then to submit a
written legal report to the UEFA Executive Committee, for it to take a final decision on the GFA's
application.

As from June 2001, the Claimant repeatedly asked the UEFA what the conclusions of the Exper
Panel wer. The UEFA Executive Committee was to meet in July 2001 and the GFA assumed that
the report of the Expert Panel would be available before such meeting, vfeféstgplication

for membership would be on the agenda.

The UEFA Executive Committee met d#12 July 2001t did not take any decision on the
GFA's application. However, what the UEFA Executive Committee did decide was to put an
amendment of the UEFA Statutes before the UEFA Congress to be held in October 2001.



According to this proposed ardement, UEFA membership would be restricted to associations in
countries which are recognised as independent States by the United Nations.

On 30 July 2001 and 20 August 2001, the GFA again asked the UEFA what the conclusions of th
Expert Panel were.

On 27 August 2001, the Expert Panel appointed by the UEFA rendered its written legal opinion to
the UEFA Executive Committee.

The members of the Expert Panel unanimously considered that accordingparagraph 1 of

the UEFA Statutes (NB: the versiort tteme into force on 24 December 1997 and was amended
on 30 June and 1 July 2000) and to Art. 1 and 2, sentence 1 of the Regulations governing tt
i mpl ementation of the UEFA Statutes, o0the GF
of UEFAG.

In the same Expert Report of 27 August 2001, the members of the Expert Panel suggested to th
UEFA Executive Committee oOto amend the UEFA
futured The Expert Panel thus propos@h amendment to the effect tloaly UN-recognised

States may apply for admission to and membership ofdJEFA

On 30 August 2001, the UEFA confirmed to the GFA that the Expert Panel had rendered its
decisionHowever, as per the order of procedure decided from the outset, the UEE® tefus
communicate a copy of the Expert Report to the GFA. The UEFA indicated to the Claimant that
the report would be discussed by the members of the UEFA Executive Committ8e on 6
September 2001 and that a decision oBRAesapplication would then leken.

I n addition, the UEFA also communicated to
extraordinary Congress in October in Prague, we confirm that there is a request for a change of tr
UEFA Statutes, and especially the provision of UEFA m&mybedowever we cannot provide

you with a copy of these amendments until you are part of the UEFA family

On 5 September 200BIFA's Secretary General verdb UEFA stating that in FIFAview it
would be premature to proceed with the affiliationeoRA in the forthcoming months, and that
FIFA was planning to change its rules on membership.

On 7 September 2001, UEFA wrote to the GFA and informed it that, at its most recent meeting on
the same day, 0t he Execut i westofQlemooibdll Assariatidn d 1
of Gibraltar to be provisionally affiliated to UEFA. The UEFA Executive Committee has already
discussed and decided at its July 2001 meeting to change the membership conditions in the UEF
Statutes. These proposals willdealt with by the UEFA member associations at the next
extraordinary Congress in Prague in October 2001. (...) The decision concerning the affiliatior
request of the Football Association of Gibraltar is therefore postponed until furthér notice.



During tre same meeting of the UEFA Executive Committee, a request for admission to UEFA
filed by the Football Association of Kazakhstan was considered, and the Executive Committee
agreed that such request should proceed.

The Football Association of Kazakhstaniciwliequested admission to UEFA after leaving the
Asian confederation in 2001, was eventually admitted as a UEFA member by the UEFA Congres
upon the recommendation of the UEFA Executive Committee in April 2002. Kazakhstan is an
independent State and ated@s a member by the United Nations.

As from September 2001, the GFA repeatedly requested UEFA to render a decision on its reque:
for provisional membership without delay, and to do so on the basis of the UEFA rules that existed
at the time when the plration was made.

On 5 October 2001, a meeting took place between senior officers of UEFA and of the GFA during
which no solution could be found.

On 11 October 2001, the UEFA Congress approved the change of the UEFA Statutes, whereby
UEFA membershipwol d from then on be open only to a
the United Nations as an independent State

On 13 November 2001, UEFA wrote to the CI ai
immediate consideration of its affiliatioe que st and stating that ot/
far not taken aegatigecision on your application request but has only postponed its decision upon
FIFA's request

The GFA replied to UEFA on 20 November 2001 that it considered that UEF&tdthdlegally
in this matter.

It must be noted that in November 2001, a number of national Football bodies of UK
Dependencies which are not independent States and not members of the United Nations were
already FIFA members, such as the FA of AnguillaeofFA of the Turks and Caicos Islands.
Similarly, the FA of the Faroe Islands, which is not an independent State but a dependency o
Denmark, is a FIFA member since 1988 and was admitted as a UEFA member-imiribgasid

On 26 April 2002, the GFA,ta¢c ng t hr ough one of its counsel
GFA (...) wunderstands UEFAG6s position to be
under (new) Article 5.1 and that thereforé&sRA@'sa pp | i cati on cannoter succ

stated that o0(a) UIFEAKFappBcatibnato Heaomeca meroberafsUEEAsby t |
reference to the rules applicable when the application was made in 1999, under which the
application would have been ¢ toclaege thd rulés witha n d
purportedly retrospective effect in such a way as to makiFA&ie application incapable of
success, are illegal

In that same letter, the GFA requested UEFA to accept CAS arbitration in this matter. The same
request was subtbeid again by the Claimant to UEFA on 6 June 2002.



On 12 July 2002, UEFA confirmed to the GFA that its Executive Committee had accepted CAS
jurisdiction in respect of ti@FA'sclaims against UEFA in this matter.

On 16 August 2002, the GFA filed a RemieesArbitration accompanied by 38 Exhibits with the
CAS, asking principally (i) that the UEFA Executive Committee be ordered to conGiEatsthe
application for membership by reference to the rules applicable when the application was made |
1999, (iiyo declare that under those rules the GFA is entitled to provisional membership of UEFA
with immediate effect, and (iii) to order payment by the Respondent UEFA of all costs of the
arbitration as well as legal costs suffered by the Claimant.

The Responat filed its Answer, accompanied by 8 Exhibits, on 27 September 2002, requesting the
CAS to odi smi ss al |l Principal Order s of t
compensations to be charged to the Claimant.

The hearing was held on 27 May 200Q3ausanne.

The Claimant presented in its Request for Arbitration and specified in its Statement of Claim the
following principal requests for relief:

- That UEFA be ordered to decide the GFA's application for membership by reference to the
rules applicablwhen the application was made or was or ought tbdmveonsidered prior
to 11 October 2001.

- That it be declared that under those rules the GFA is entitled to provisional membership of
UEFA with immediate effect;

- That the Respondent UEFA be ordere@ay of all the costs of the arbitration as well as the
legal costs incurred by the Claimant.

The Claimant principally submits that:

a) Under the rules on membership contained in the UEFA Statutes before the modification
approved by the UEFA Congress on XioBer 2001, the GFA's application for provisional
membership fulfilled all requisite conditions.

b) Under those rules, the GFA was therefore entitled to membership, as evidenced by the
behaviour of the UEFA competent bodies in their processing of the Cl@man app | i c a't

c) The change of the UEFA rules on membership was inspired by the simple wish to prevent the
GFA's application from succeeding, and the reason for that wish was to be seen in the politica
pressure exercised by the powerful Spanish FA.

d) In Juy 2001, when the UEFA Executive Committee proposed that the UEFA Statutes be
amended to the effect that only associations in countries which are recognised by the Unitec
Nations as independent States are eligible for membership, the UEFA ExecutiveeCommitte
must have been aware of the Expert Panel's conclusions.

e) It would be unfair under the circumstances to permit the dismissal of the GFA's application for
affiliation by reference to the amended version of the UEFA rules on membership.



The Respondent smitted in both its Answer and its Response the following principal requests for
relief:

That all of the principal orders requested in the Request for arbitration be dismissed.

That the Claimant be ordered to pay all of the costs of the arbitrationaasheelegal costs
incurred by UEFA.

The Respondent is principally of the opinion that:

a)

b)

Under Swiss law, any association, such as UEFA, has a discretionary right to refuse a person
entity as a member, even if such person or entity fulfils al @drttitions stipulated in the
associationds statutes.

While there are limits to this discretionary right of the association under Swiss law, namely the
protection of the personality (art. 28 Swiss Civil Code) and the rules of Swiss @aotad law,
limits were not violated in the present case since UEFA's attitude was neither arbitrary nor
based on unjustified reasons.

UEFAGs attitude in this matter was not di
FA, which however openly opposedahplication made by the GFA.

LAW

The CAS has jurisdiction over this dispute on the basis of the correspondence exchanged b
the parties on 6 June and 12 July 2002.

Furthermore, during the hearing in Lausanne on 27 May 2003, it was explicitldgeknowle
between the parties that the competence of the CAS is not in dispute.

Pursuant to Article R45 of the Code, the dispute must be daxdedling to the rules of
law chosen by the parties or, in the absence of such a choice, according t8.Swiss law

The issue of the Claimantdés right to memb
the applicable UEFA Statutes. The Panel considers that Swiss civil law is applicable to a
aspects of the dispute relating to the construction of the FIFA and StakAes and
Regulations, in accordance with Article R45 of the Code, Article 4, par. 3 a) of the FIFA
Statutes and Article 59, par. 1 of the UEFA Statutes.

In addition, to the extent that it deems it appropriate, the Panel may apply general principles
of law, which are applicable as a typlexofmercatofia sports regardless of their explicit
presence in the applicable UEFA or FIFA Statutes. Such general principles of law include for
example the principle of fairness, which imphits alighe oblgation to respect fair
procedures (see, in particular, AEK Athens and SK Slavia Prague vs. UEFA, CAS 98/200,



sections 60/61 and 155 and seq., in Digest of CAS Awards {20089&dited by Matthieu
Reeb, pp. 666 and 10203)

At the time when the GFApplied for membership to FIFA, and when FIFA subsequently
forwarded the GFAO6s application file to |
UEFA provided for under Article 5 paragraph 1 of the UEFA Statutes were set out as
follows:

0 Me mb e r WHFA i openfto national football associations situated in the continent of
Europe which are responsible for the organisation and implementation ofridatbdll
matters in their particular territofyt he prevai l i ng Ger manm t ext
konnen europaische Verba&nde werden, die in ihrem Gebiet fur die Organisation und
Durchfiihrung des Fussballsports verantwortlich §inelr ei naf t er t he 00l d

Article 5 paragraph 1 of the UEFA Statutes was amended by the UEFA Congress on 11
October 2001. According to the new version of this provision, UEFA membership is
restricted to associations in countries which are recognised as independent States by tt
Uni ted Nations (hereinafter the ONew Rul e
respective country must have been admitted as a member of the United Nations. The Unitec
Nat i on srecogmsencootunot ri es i n the strict sense
that under the New Rule, the GFA would not be eligible as a membeFAf since
Gibraltar is not an independent State admitted to membership in the United Nations.

The first question which the Panel must address is therefore to establish whether today, takin
into account the circumstances of this particular case, UBF?ahdly rely on the New

Rule to appraise (and hypothetically dismis§RA&sapplication, although such application

was filed and dealt with for a period of several years on the basis of the Old Rule.

The CAS has already considered in the past thatabsence of an express provision to the
contrary, laws and rules relating to procedural megtigysimmediately upon entering into
force and regardless of when the facts occ@rethe other hand, it is a general principle
that laws, regulationsdarules of a substantive nature that were in force at the time when the
facts occurred must be appli®dch principles were set out in particular in the CAS award S.
vs. FINA, CAS 2000/A/274, sections-72 (seein Digestof CAS Awards Il, op. cit.,
p.405):

oUnder Swiss |l aw, the prohibiti o-establighad. n st
In general, it is necessary to apply those laws, regulations or rules that were in force at th
time that the facts at issue occurred (€é).

This genergprinciple is, however, subject to several exceptions, including an exception for
laws or rules that are procedural in nature. In the absence of an express provision to the
contrary, laws and rules relating to procedural matters apply immediately upgnnémter
force and regardless of when the facts at

In the present instance, while the third sentence of Article 2 of the Regulations governing the
implementation of the UEFA Statutes sets out the formal conditions which an apiplication



10.

11.

12.

13.

14.

15.

UEFA membership has to meet, it is quite another question whether Article 5 paragraph 1 of
the UEFA Statutes is to be seen as merely procedural.

This provision sets out the substantive conditions that any applicant will need to fulfil in order
to beome a membeFor this first reason, in accordance with the general principle- of non
retroactivity of laws and rules, the Panel may have to consider that the New Rule may not
apply to the GFAOs application.

Even if the New Rule was to be regarded ag aealing only with procedural aspects, the
Panel is of the opinion that its application in this matter would entail a violation of general
principles of law which are widely recognised, particularly the principles of fairness and of
good faithln particdar, the Panel refers to the principleaiire contra factum pragrism.
principle provides thathen the conduct of one party has led to raise legitimate expectations
on the part of the second party, the first party is barred from changing itefcattiea to

the detriment of the second party (see, AEK Athens and SK Slavia Prague vs. UEFA, CAS
98/200, in Digest of CAS Awardl, op. cit., pp. 38 and sef. vs. FINA, CAS 2000/A/274,

section 37, in Digest of CAS Awards Il, op. cit., p. 400; &rth@ Swiss Civil Code).

Incasu upon receipt of the GFA®O6s application
at first without any reservations. The visit on site in Gibraltar by a delegation of UEFA and
FIFA representatives in May 2000 wasedaaut in knowledge of the fact that FIFA was
already considering changing its rules on membership in the future (see above).

In July 2000, a favourable report was rendered by the UEFA representatives who had
i nspected Gi br al thatalldreqasitefcandiiohsisdt oueis the applicadlei n
UEFA Statutes and Regulations were fulfilled (see géhavsdquently, the UEFA Executive
Committee decided to ask for advice of an Expert Panel before rendering a decision on the
GFAOGs a plpwas theeetore egitimate for the GFA to understand that UEFA would
decide on its application on the basis of the conclusions of the Expert Panel, bearing in mind
that the GFA, the English FA and the Spanish FA had all been requested to make written anc
oral submissions in this context.

The Expert Panel came to the main conclusion that the GFA was entitled to UEFA
provisional membership. In the Expert Report which was submitted in writing to the UEFA
Executive Committee on 27 August 2001, the membies Bkpert Panel suggested to the
UEFA Executive Committee oOto amend tilne UE
the futus¢emphasized addedhe Expert Panel thus proposes amendment to the effect

that only UNrecognised States may apphaétmission to and membership of UBFA

However, before any decision on the merits was taken by UEFAGHAtkapplication on

the basis of the Expert Panel ds main conc
relevant Old Rule on membershipswhanged in October 2001 upon a recommendation
made in July of that same year by the UEFA Executive Committee. The New Rule actually
implemented the recommendation that the Expert Panel had made, bufatiyetases.



16.

17.

18.

19.

20.

21.

22.

23.

The present Panel is of theropn that such a recommendation to replace the Old Rule by
the New Rule was made in the light of the conclusions of the ExperT Rafett that the

UEFA Executive Committee had already made such an amendment proposal at its meeting o
11-12 July 2001 (. e . prior to receiving the Expert
suggest that the UEFA Executive Committee
that time. The panel is thus satisfied that one of the main purposes for the amendment
proposal made by the UEFA Executive Committee was to preveBEA®application

from succeeding.

To apply the New Rule to the Claimantds ¢
contrary to the above mentioned general principles of law. theacdons of UEFA itself

which created legitimate expectations thaGH#As application would be processed under

the Old Rule, with adequate speed or at least upon receipt of and in compliance with the
advice of the Expert Panel that UEFA had appbsyecifically for that purpose.

The GFAG6s application to be admitted as
examined on the basis of the Old Rule, namely the rule applicable when the application wa
made and on the basis of which the Expert|Regppointed by the UEFA rendered its
opinion.

As mentioned above, according to the OId
football associations situated in the continent of Europe which are responsible for the
organisation and implementatioriauftbaltrelated matters in their particular terrdory

When reviewing whether the GFAOds applic
provi si on, t he Expert Panel considered t
which is no longeregppendent on the [British] FA and which has become autonomous in a
sporting respect, and given that the GFA indisputably exercises sole responsibility for the
organisation and structure of football in its territory, Article 5 paragraph 1 can only be
interpeted as to mean that the GFA from a legal perspective fulfils the criteria of the UEFA
statutes for becoming a UEFA mendber

a
h

The same opinion was given by the UEFA administration itself in its inspection report and
recommendations issued on 11 July 2@@0 gections 18 and 19 above).

The Panel considers that these opinions are accurate and that there is no reason fo
considering, as submitted by the Respondent on the basis of the words used in Article 5
paragraph 2 of the UEFA Statutes, that the Old ®&ulUEFA membership should in fact

as the New Rule eventually expressed in an explicibevagnstrued as restricting eligibility

to associations of countries which are recognized politically as independent States.

Such a point of view is in facttreupported by the letter of the Old RiNeither is it

consistent with the opinion of CAS, as expressed in previous cases, that the concept of
onationdé or oOocountrydé in the sports envir
its common politcaheani ngdé ( see, Celtic Plc vs. UEF



24.

25.

26.

27.

28.

29.

30.

in Digest of CAS Awards II, op. cit., pp.-118 0 ) . More i mportant|
argument is contradicted by the fact that UEFA alreadyamashad at the time when the
applicattn was madé a number of member associations from countries which do not enjoy
independent statehood, such as Scotland, Wales or the Faroe Islands.

As a consequence of the above considerat.i
application for UEA membership meets the requirements set out in Article 5 paragraph 1 of
the Old Rule.

Upon receipt of an application file from FIFA, as in the present case, UEF&lenids
whether to grant provisional membership or associate membership to thet applican
associatialm(Article 4 paragraph 7 of the FIFA Statutes).

Article 6 paragraph 3 of the UEFA Statutes provides that the UEFA Executive Committee is
competent to admit an applicant association as a provisional UEFA member, while the
decision on full adssion must be taken by the UEFA Congress.

The Respondent submits that even thoughGi&'s application might meet all requisite
conditions for UEFA membershign association like UEFA remains free to admit or to
refuse the applicant as a new memberirye vof the principle of autonomy of the
association under Swiss law.

The Panel must therefore examine whether the fact thaF#is application meets the
requirements of Article 5 paragraph 1 of the Old Rule entitles the GFA to provisional
membershipor whether UEFA has discretion to invoke the principle of freedom of
association and has the right to deny membership on that basis.

Generally, freedom of association includes the freedom of an association to accept or to
refuse any applicant for membgrshven if the applicant fulfils all statutory conditions (see,
inter aliaHEINI A., Das Schweizerische Vereinsrecht, Bale 1988, p. 48).

However, this principle is now generally considered to be limited, such limits being derived in
particular from:

(i) thecontractual nature of the membership to an association and the related obligation to
act in good faith in the context of contractual oicprgractual discussions (Article 2
Swiss Civil Code; seater ali@ EN-RUFFINEN P.,Droit du gort, Zurich 2002, fi 279
and referenceBADDELEY M., L 6 associ ati on ,&eneve 1994/ @ 75f ac e
HEINI A., op.cit. p.48)

(i) the general prohibition of arbitrary decisions and the need of a control of the
associationds deci si o m®paragraph 2SwissGvil Gpdenh e w

(i) in professional matters, the provisions of competition law and the related need to
protect personality rights (see, JAT 1957-R2P2Article 7 of the Swiss Federal Law
on Cartels).



31.

32.

33.

34.

35.

36.

37.

38.

Furthermore, in the context of sportsaasations, it is now often considered that associations

in a monopolistic positiodwhich is undoubtedly the case for the Respondent in Erope
have in fact a duty to accept new members if they fulfil all statutory conditions to that effect.
This opinia is derived both from the legislation on cartels and from the provisions on the
protection of the personality (Sd€|NnI A., op.cit., p. 4BADDELEY M., op. cit., p. 82).

The Panel holds, in that respect, that the exclusion of athletes, or of @asspoidsion to

which athletes are affiliated, from an international sports organisation which occupies a
dominant or monopolistic position in the organisation of the sports competitions at issue may
have the effect of a Ihasuchan dxclusidntshouldshereftree P
be heldnvalid, at least to the extent that it is not grounded on objective and justified reasons.

The Respondent itself admitted that a refusal by UEFA to grant the GFA provisional
membership could be consideredi ds| e g a | I f it were arbitr
reasonsao.

The above legal considerations lead to the general conclusion that, under Swiss law, a
association does not remain entitled, under any circumstances, to accept or refuse a ne
member at itsole discretion. However, in order to rule on the present case, there is no need
for the Panel to develop a position of principle on this question. The Panel thus leaves open
the question of the right of UEFA to accept or refuse new members at iscselienli The

Panel is of the opinion that it may rely on the particular circumstances surroudiAdsthe
application and the way it was processed by UEFA to decide upon the present case.

As pointed out above, UEFA acted from the outset as if theampphould be granted
provisional membership if all applicable conditions were Tinet.GFA invested a
considerable amount of time and resources in obtaining its admission as a UEFA member
relying on the legitimate expectation that UEFA would not refggplication without any
justified reason.

The Panel holds that it is therefore the behaviour of the UEFA itself which created such
legitimate expectations on the part of the Claimant (visits on site, favourable visit report and
recommendationappointnent of an Expert Panel to assist the Executive Committee to
decide on the case, favourable conclusions of the Expert Panel following a comprehensive
and adversary procedure, etc.).

UEFA chose to process thoroughly ledhhe GFA
Cl ai mant to believe that it woul d be adn
conditions were meBy doing so, UEFA waived the right that it may have had under Swiss
|l aw to reject the Claimant d®asoneequest for

Il n that respect, it i's the Panel &s opini
UEFA, the purpose of whi ch may have beei
application, nor the clearly negative position allegedly taken by the SpamisbhFAay



39.

40.

41.

have influenced the UEFAO6s change of att |
timely manner upon the GFA's applicatomstitute any such justified reasons.

The 11 July 2000 report by the UEFA delegation (see, section 18 dboweijtdia
conditions which have to be met in order for the GFA application for UEFA membership to
succeed. It is for UEFA to decide whether these conditions are in fact met. Given the length
of time which has elapsed since the application was firssutdwda decision will have to be
taken forthwith and will have to conform with the views expressed in this award.

The Panel further stresses that the possible change of FIFA rules on membership, which ha
been put forward by the Respondent as a reaspnof@t poni ng any deci s
application, should not be an impediment to the UEFA granting provisional UEFA
membership to the GFA.

Under Art. 4 paragraph 7 of the FIFA Statutes, the confede@sitadhnotify FIFA as soon

as it considers a praeisal member national association to be qualified to become a member

of FIFAG. This wording suggests that in two vy
assess whether the GFA fulfils the criteria for FIFA membership on the basis of the FIFA
Statuts then in force.

The Court of Arbitration for Sport rules that:

1.

UEFA is ordered to decide on the GFA's application for membership on the basis of the
UEFA rules applicable at the time when the application wasTiad#cision has to be
made by tb UEFA no later than 31 March 2004.

GFA's other motions are rejected.

(e)



