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Athletics

Doping (testosterone)

Right to a fair hearing

Equal treatment

Sanction in case of multiple doping offences

1.  Not every cause justifies the postponement of a hearing, rather the cause must in
any event be a "just" cause. A hearing date requires extensive preparation and
usually requires a great number of people to be present. The fact that one party
says it will not attend the hearing does not in itself constitute just cause. Instead,
just cause requires that a party cannot attend for no fault of his own.

2.  Whether an offence constitutes a first offence or whether it constitutes a second
offence is matter for debate. Common usage of language would suggest that one
must look at the chronological sequence of the offences. Pursuant to the Doping
Rules and Procedures of UK Athletics, a doping offence is deemed to have been
committed when " a prohibited substance is found to be present within an athlete's
body tissue or fluids". The decisive factor is therefore the date when the prohibited
substance was found in the athlete's body. That is either the date when the A
sample was analysed or the date of the taking of the sample. It is not the date of
the hearing.

On 28 April 2002 a wurine sample (ATN 2840
Appellant W. in an owtf-competition test by UK Sport. The analysis of themplsaat the

Drug Control Centre at King's College London (DCC) showed an abnormal proportion of
testosterone to-rapiwoé3t oslther aneesu(laT/oE t he
Athletics Ltd (the Respondent) on 20 May 2002. The Respondemtahfioe Appellant of the
positive test result by letter dated 21 May 2002.

On 21 May 2002,a further urine sample (ATN
May Sampl ed) . This sample was al so anal ys
substace l7epimethandienone in the sample. The DCC informed the Respondent of the
positive test result by letter dated 31 May 2002. The Appellant was informed of the positive tes
result on 5 June 2002. All of the documentation was submitted to the Drugy AdlViser



(DAO) on 6 June 2002 who decided that there was prima facie evidence of a doping offence
The Respondent advised the Appellant of this decision by letter dated 11 June 2002. The t
sample was then analysed on 19 June 2002. The analysis ¢baffint#ags of the A sample.

The Appellant was advised of this by letter dated 24 June 2002. In a supplementary analytic
report the DCC informed the Respondent that the smallest ratio of testosterone to
epitestosterone measured in the May Sample tvabizlMay Sample was put to a disciplinary
hearing in London on 17 July 2002 in the offices of the Respondent's solicitors. The decision by
the Respondent's Disciplinary Committee was handed down on 18 July 2002. The Disciplinan
Committee found the Appeht guilty of a doping offence and imposed ayéao period of
ineligibility ending on 11 June 2004.

By letter dated 26 May 2002 the Appellant requested that the B sample of the April Sample b
tested. The result of that analysis again showed an dlynlighaT/E ratio. The Appellant

was informed of the positive test result of the B sample by the Respondent by letter dated 27
June 2002. On 19 July 2002 the Respondent received the decision of the DAO that there wa
prima facie evidence of a doping aféein respect of the April Sample. The Respondent
informed the Appellant of this decision by letter dated 22 July 2002.

The Respondent sought guidance from the IAAF as to whether to treat the April Sample and
May Sample as two separate doping offeroedR@spondent informed the Appellant of this

on multiple occasions (2 July 2002, 22 July 2002, 10 September 2002 and 3 October 2002). (
24 October 2002 the IAAF informed the Respondent that it would not oppose any action by
the Respondent to treat thediimgs of the April Sample and the May Sample as two separate
offences. On 28 October 2002 the Respondent informed the Appellant of, inter alia, the IAAF's
viewpoint and of the need to hold a hearing.

The April Sample was put to a disciplinary hearthg ioffices of the Respondent's solicitors

on 11 February 2003. By letter dated 30 January the Respondent's solicitors advised th
Appel | ant , iniyout absence the Gommmitted wilk not de able to ask you any questior
be entitledctime to a decision on the basis of the evidencé preBdntedtdhipp pe |l | ant d
the hearing nor was he represented by his coach or any legal representative, although he h
indicated he would be represented.

The Disciplinary Committeeatded down its decision in respect of the April Sample on 11
February 2003. The Disciplinary Committee found the Appellant guilty of a doping offence
under paragraph 5(a) of the Respondent's Doping Rules and Procedures.

Following the hearing held onFebruary 2003 the Respondent advised the Appellant by letter
dated 12 February 2003 that the Appellant had been found guilty by the Disciplinary Committee
of a second doping offence. Further more, i
ineligble to compete in athletics events within the UK and abroad, for life in accordance with
Rule 29 (g) (ii) of the Respondent's Doping Rules and Procedures. The written decision of the
Disciplinary Committee was forwarded to the Appellant by the Respamnd¥ntFebruary

2003, 4 March 2003 and again on 3 April 2003.



On 16 April 2003 the Appellant lodged a Statement of Appeal requesting relief from the
Respondent's decision dated 21 February 2003.

The hearing took place in London on 28 July 2003.

InhisSta e ment of Appeal dated 16 A pgaappeal [Big] €8 t
to the Court of Arbitration fordSport A t the hearing the Appel
agreement, specified his request in more detail, namely that

- the decision of the Respondent's Disciplinary Committee dated 11 February 2003 (the
grounds of which were given on 21 February 2003) and

- the decision of the Respondent dated 12 February 2003 in which the Appellant is declarec
ineligible to compete in athletics eveuittsin the UK and abroad for life

be declared void and be set aside.

In support of his request the Appellant contérideer aliad that
a) the hearing was not made available at a suitable date or venue,

b) the Appellant was not treated by the Respondentconsistent manner compared to
other athletes

c) the May Sample and the April Sample should have been treated as a single case and not
two separate cases

d) the Respondent issued a press release divulging confidential and incorrect details of hi
case and

e) throughout the case no proper effort was made to keep him informed of matters that had
arisen.

The Respondent requests that the Appellant's complaint be dismissed. In support of its reques
the Respondent contendlgter aliad that

a) the issue of what vee is appropriate for a disciplinary hearing and the issue of whether
or not to allow an adjournment are for the discretion of the Disciplinary Committee. In
exercising its discretion the Disciplinary Committee has not breached the applicable rules
nor committed a procedural unfairness as a matter of English law

b) the allegation of inconsistency of treatment is misconceived since the cases cited by th
Appellant show significant differences

c) the press release is no proper basis for impugning the decidicanditstiat the
Respondent published the result of the Disciplinary Committee hearing fairly and
accurately

d) the complaint that the Respondent did not keep the Appellant informed was too vague
and general and obviously untrue.



LAW

The Appellant filedhis appeal under art. R47 of the Code of Spbatted Arbitration

(the Code). Art. R47 of the Code requires either a provision in the statutes or regulations
of the respective sports body or a specific arbitration agreement between the parties. The
Appdlant must, however, first exhaust the legal remedies available to him under the
statutes or regulations of the said sports body prior to filing an appeal with the CAS.

The Appellant had undeniablyd subjected himself to the Respondent's rules (@opin
Rules and Procedures), which in turn contain an arbitration clause or rather a reference t
such a cl ause. Rul e 3 Dopi nali athieied vehs wish mod
compete under UKA’s and the IAAF's Rules agree, by so eympedegtdahdtahd accept
the rules, processes and sanctions relapiimg tof &iatih UKA and the IAAF Rul e 21
IAAF's rules expressly refers to the jurisdiction of the CAS. Furthermore, Rule 28 Doping
Rules and Procedures refers to thisigmv in the IAAF's rules. It literally states:
OAthletes are also reminded that the IAAF’s Rules relating to disputes (IAAF Rule 21) he
to athletes and those Rules set out circumstances in which disputes or matters may be re
d Arbitration in Lausande Fi nal | vy, both parties signe:
2003 and thereby expressly declared the CAS to be competent to resolve the dispute. The
also did not raise any objections to the jurisdiction of the CAS duriegtitee
proceedings.

Pursuant to art. R58 of the Code, the 0
applicable regulations of the Respondent and the rules of law chosen by the parties or, ir
the absence of such a choice, according to the lawcoltitey in which the federation,
association or sports body which has is
Respondent is a national federation belonging to the IAAF and has its registered office in
London, Great Britain. Since the partiee hat chosen the rules of law of a specific
country, pursuant to art. R58 of the Code, any aspects of the dispute which are not
governed by the relevant rules of the Respondent shall be decided according to Englist
law.

With the present request the &fpant is appealing against the decision of the Disciplinary
Committee dated 11 February 2003 and the Respondent's decision of 12 February 2003
whereby the Responderapplying Rules 27 and 29 (g} (imposed a lifelong ban on the
Appellant.

TheAppellant's Statement of Appeal and Appeal Brief do not advance any criticism of the
substance of this decision. He does not challenge the Disciplinary Committee's findings
that the Respondent carried out a proper doping procedure; that there waschginoper

of custody to the IOC Accredited Laboratory; that the testing procedures were
appropriate; that the results of the tests established an abnormally high ratio of
testosterone to epitestosterone; that there was no endogenous explanation for this; anc



that a doping offence was therefore disclosed. Also in the hearing, the Appellant confined
his submissions to the arguments put forward in the Statement of Appeal and the Appeal
Brief. In the Panel's opinion, the grounds stated by the Appellant do fothasti
decision of the Disciplinary Committee being set aside.

6. Contrary to the Appellant's opinion the hearing upon which the decision was based was
reasonable both in terms of its timing and in terms of its venue.

7. The Appellant was notified ofetlhearing date in good time, namely on 16 December
2002. The manner in which the hearing date was fixed is also compatible with the
Respondent's rules (Rule 25 Doping Rules and Procedures). In view of the organisationa
measures involved in such proceeditige fact that the hearing was not adjourned to a
weekend especially does not constitute an irregularity in the fixing of the hearing date. The
decision of the Chairman of the Disciplinary Committee of 18 January 2003 not to
postpone the hearing was ddsweful, for the Chairman of the Disciplinary Committee has
discretion as regards directions for the conduct of the matter (Rule 25 Doping Rules and
Procedures). He exercised this discretion perfectly properly. After all the Appellant filed
his applicatioto have the hearing postponed relatively late (11 January 2003), despite the
fact that he must have known the reason for his (alleged) impediment for quite some time.
Furthermore, the Appellant had indicated that he would be represented. Moreover, not
evey cause justifies the postponement of a hearing, rather the cause must in any event b
a "just" cause. A hearing date requires extensive preparation and usually requires a gre
number of people to be present. One can therefore assume that the Chainman of
Disciplinary Committee has a duty to postpone the hearing only in cases where a certair
threshold of significance is exceeded.

8. The Appellant's submissions do not meet these requirements. The fact that one party says
will not attend the hearirdpes not in itself constitute just cause. Instead, just cause
requires that a party cannot attenchfmrfault of his otawever, the Appellant has not
made any substantiated submissions in this regard. A mere statement that his employe
will not releashim is not sufficient, at least it is not sufficient if the Appellant does not
disclose his employer's name and does not produce any evidence of the employer's refus
or evidence that he even tried to obtain a release from work.

9. The allegation thdhe hearing took place at a place, which was "not suitable" or "not
reasonable" for the Appellant has also not been substantiated. In any event, the Appellan
could easily cover the distance between his home and the venue for the hearing. This i
evidencedby the preceding hearing, which took place before the Disciplinary Committee
on 17 July 2002 as well as this present arbitration hearing. The fact that the hearing tool
place in the Respondent's solicitors' offices can, in itself, be reasonably éxpected o
Appellant, for a certain amount of infrastructure is required in order to conduct a hearing.
The fact that this is provided by the Respondent itself or by its solicitors is quite usual for
internal doping cases and is perfectly proper from a legalfpoew.



10.

11.

12.

13.

Finally it should be pointed out that art. R57 of the Code provides that the Panel shall

have full power to review the facts and the law. According to a rule that exists in most

legal systems, a complete investigation by an appeatyawthach has the power to

hear the case, remedy the flaws in the procedure at first instance. If therefore one were t
assume in the present case that there had been a procedural irregularity, it would be cure
by these arbitration proceedings.

As regards the Appellant's challenge of the Respondent's decision by reference to the
press release, this too does not constitute a procedural irregularity. The Respondent dic
not issue the press release (13 February 2003) until after the hearing before the
Disciplinary Committee had ended (11 February 2003). However, since the Disciplinary
Committee can in its decision, at the most, take into account circumstances, which
happened up until the last hearing day, the press release asumatter of facthawe
influenced the Disciplinary Committee's decision. Also, one cannot conclude from the
content of the press release that there were any irregularities in the proceedings before th
Disciplinary Committee. The question of whether and to what extent sheleese was

correct or disclosed confidential information can therefore be left aside. Even if this were
to be found to be the case, which is very doubtful, the Appellant would, at the most, have
a right to claim damages against the Respondent. Halatvegrt of dispute is not
covered by the arbitration agreement.

The Appellant's submissions that the Respondent did not provide him with sufficient
information about the facts relevant for the decision also cannot be accepted. The
principle of a fai hearing is of major importance because of theedahing
consequences of doping sanctions in doping cases. In accordance with this principle the
athlete must be given sufficient and timely information about all of the essential
procedural steps. Therpase of this principle is to enable the athlete to reasonably
defend himself. However, in the present case the Appellant has not submitted any specific
circumstances, which were not brought to the Appellant's attention in time. Nor can the
Panel discernivat conduct by the Respondent could have made the Appellant's defence
more difficult. This is all the more so because not every violation of the principle of a fair
hearing makes the decision defective, rather only violations which (might) affect the
outcane of the decision. However, the Appellant has failed to make any substantiated
submissions on this. Finally, past decisions of the CAS are noted whereby a violation of
the right to be heard in the procedure of first instance is deemed to be cufeasviinen

the present casehere is a complete investigation by an appeal authority (CAS 98/214
B./ International Judo Federation, of 17.3.1999, published in Digest of CAS Awards
19982000. pp 308 et seqg. marg. no. 10). According to the Appellant's owsiagumis
made at the hearing, he had all of the necessary information in order to reasonably defen
his rights both prior to and during the arbitration proceedings.

The Panel did not consider that there was any cause to review the decision of the
Discidinary Committee of 11 February 2003 any further than the objections raised by the
Appellant. Although art. R57 (1) of the Code gives the Panel power to fully review ex
officio the lawfulness or unlawfulness of the decision being challenged, this does not



14.

15.

16.

17.

mean that in the present case the principle of party presentation (i.e. that the court does
not conduct its own investigations but relies on facts and evidence placed before it by the
parties} upon which the arbitration proceedings are based (art. RB6Cafde} is also
suspended. At most, therefore, the Panel must investigate the facts of its own accord if
this appears appropriate on the basis of the parties’ submissions. This is also expressed |
Art. R44.3 (2), which refers to Art. R57 (1) Codgpoftsrelated Arbitration. Based on

the facts submitted by the Appellant there are no grounds in the present case to indicate
that the Disciplinary Committee's decision is wrong either in fact or in law.

Based on Rule 29 (g) (i) Doping Rules andeBuoes, the Respondent declared the
Appellant to be ineligible for life. This decision by the Respondent does not stand up to
review by this Panel.

As a matter of principle, every athlete has a right to receive equal treatment from his
sports assaation. The right particularly means that

- the sports association must comply with the sports rules in relation to the athlete and

- that wherever the rules grant the sports association discretion or the scope to decide
as it thinks fit, it must exercise th@wver in the same way in relation to every
athlete.

Rule 29 (g) (i) Doping Rules and Procedures states that where an athlete has committed
second offence he shall be declared ineligible by the Respondent to take part in any
athletic event withinhé United Kingdom or abroad for life. This provision is only
applicable in the present case if the positive April Sample constitutes a "second offence".

A precondition for this is that the April Sample and the May Sample constitute two
separate offees. Whether this is the case has to be ascertained by interpretation in the
absence of an express provision in the Respondent's rules. Generally, one must assur
that different positive results constitute separate offences. The legal situation is only
different if there is a close factual connection between the two positive findings (see CAS
98/203 UCI v. FCI, 20.11.1998, Digest of CAS Awards2l@¥8 p 288 marg. no. 12),

so that the positive findings are based on one and the same action. Howsvext s i

in the present case, for in the May Sample other prohibited substances were (also) fount
which were not found in the April Sample. In the present case, the Respondent therefore
rightly considered the April Sample to constitute a separate bretieh rafes.
Furthermore, the Respondent was not estopped from doing so by the principle of good
faith. As can be seen from the extensive correspondence, ctmtiia@yAppellant's

opinion, the Respondent at no time gave the Appellant any reason ttha¢lieweuld

not treat the April Sample as a separate breach of the rules. Nor does the action taken b
the Respondent constitute any unequal treatment to the Appellant's detriment. The facts
of the comparisons submitted by the Appellant differ so afigtéiom the case to be
decided here that the Appellant has failed to even make any substantiated submissions i
this regard.



18. Even if it is thereby established thatAppellantcommitted two separate offences, this

19.

20.

does not necessarily mean thdeRR9 (g) (ii) Doping Rules and Procedures applies in the
present case. Instead the April Sample must be considerecg¢adiatence. Whether

an offence constitutediestoffence or whether it constituteseecoradfence is matter for

debate. Th®espondent has not demonstrated to the satisfaction of the Panel that there is
any established practice on this issue, either within its own sphere of competence or withir
that of the IAAF. Common usage of language would suggest that one must look at the
chronological sequence of the offences. Pursuant to Rule 5 (a) Doping Rules and
Procedures a doping offence is deemed to have been committedawirehibited
substance is found to be present within an athlete's bodyThesdecsivikuifistas

therefore the date when the prohibited substance was found in the athlete's body. That is
either the date when the A sample was analysed or the date of the taking of the sample. |
is not the date of the hearing. This also applies if the resulaogtyss islike in the

present casethat there is an increased testosterone level. The conclusion drawn from
Appendix A footnote (**) of the Doping Rules and Procedures is no different. The text in
the footnote states thad '‘sample will not be edgasdpositive for testosterone where an athl
proves that the abnormal ratio or concentration is attributable to a pathological or physi
Unlike Rule 5 (a) Doping Rules and Procedures, the purpose of this provision is not to
govern when doping offence is deemed to have been committed. Instead the purpose is
to give the athlete an opportunity in the heasgpject to strict conditiorgo rebut the
presumption that an offence has been committed. The interpretation of the wording of
Ruke 29 (g) (ii) Doping Rules and Procedures, which refers expressly to a first and a
second offence and not to otwo offences
therefore means that, in the present case, the offence revealed by the April sample wa
only a first offence, not asecondffence. In other words, the special and unusual
circumstances of the present case are not expressly provided for in the existing relevan
rul es. The wording of the rule is ra&lear
preferent emd rul e of i nt er pr e thattig, ¢tha unc
interpretation to be adopted is that least favourable to the person putting forward the
relevant document.

Finally, it should be noted that for the distinction betevdiest and a second offence the

new World AntDoping Code refers not only to the sequence of the results of the
analysis, but also to other criteria. According to Art. 10€tosanttdoping rule

vi ol at i ahatthe AgiddpingeGrganisatian establish that the Athlete received notice,
that the Anboping Organisation made a reasonable attempt to give nofilopird tlefirst ant
violatian . The pur pose of t his rul e IS bas|
consequences afy (possible) second offence (and consequent threat of a ban for life). If
this idea is applied to the present case, then there is a further good argument for
considering the positive April Sample to be merBigtaffence rather than second
offence

The special facts of the present case do not require any exception to be made from this
outcome. The fact that the IAAF was in agreement with the Respondent’s approach, to
treat the April Sample as a separate offence, cannot absolve the Résponteduty



21.

22.

23.

24,

to comply with its own rules. The Respondent must decide whether there was a first or
second response itself and must assume responsibility for its decision. This follows from
Rule 27 Doping Rules and Procedures. According to this, thedeesplmatides alone
whether Rule 29 (g) (ii) applies (not Ensciplinary Committeer the IAAF). The
Respondent cannot therefore simply shift the responsibility for this decision to the IAAF.
Furthermore, the extent to which the IAAF said it was in agmeemth the
Respondent's approach, or any conditions subject to which it declared its agreement, ar
not clear. The Respondent was in any event unable to submit to the Panel any written
declaration by the IAAF. It is therefore also unclear whether tlikenh&rfely gave the
Respondent advice without any obligation or whether it issued a binding direction as to
how to proceed in the present case.

Practical considerations also do not justify the assumptiosegbrmoffence in the

present case, contyaio the Respondent's rules. Even if one were to assume that the
current rules cause the Respondent practical difficulties in conducting doping cases whel
there have been multiple doping offencas assumption which in the present case,
however, has ndieen established to the satisfaction of the P#rslis no reason for

the Respondent to disregard its own rules. Whether and the extent to which the rules mee
the practical demands is a matter which lies in the Respondent's sphere of risk. The
Respondnt has a fair amount of discretion when drafting its rules. If it exercised this
discretion as it did in the present case a clear and definite manner,and also the

Panel are bound by that exercise of discretion. If the Respondent is iefitithat its

rules as presently drafted disclose a lacuna, its remedy is to amend its rules.

To summarize, only Rule 29 (g) (i) (first offence) applies to the positive April Sample in
the present case, not Rule 29 (g) (i) Doping Rules and Prodedhitess that the
Respondent's decision dated 12 February 2003 is therefore to be set aside.

Rule 29 (g) (i) Doping Rules and Procedures provides a minimum penalty for a first
offence (& minimum period of ineligibility of 'jwd\¥eaugh thepenalty has a fixed
minimum, the extent of the penalty above that minimum is at the Respondent's discretion.
According to the CAS's case law, art. R57 of the Code gives the Panel the power to
establish not only whether the decision being challengeaviud®raot, but also to

issue an independent decision based on the Respondent's rules. In the present cas
therefore the Panel does not have to remit the case to the Respondent for it to decide
anew. Instead the Panel can make its own decision ongshaf Bage 29 (g) (i) Doping

Rules and Procedures in lieu of the Respondent.

Applying the provision, the Panel exercises its discretion such that the Appellant is
declared ineligible to take part in any athletic event with the United Kingdom or abroad
until 11 June 2006. The Panel is aware that the usual penalty under Rule 29 (g) (i) Dopin
Rules and Procedures is, in practice, for the most part, two years and that in principle this
period begins to run as of the date of the hearing before the Risciflommittee.
However, the special facts of the present case make it necessary to derogate from th
"usual case". The Appellant not only contributed very little towards explaining the facts of



the case, instead he in many ways delayed and obstructspdhedht's conduct of the
doping proceedings. He therefore was a major cause of the legal difficulties in the presen
case. Furthermore, the Panel is of the opinion that it would not be commensurate with the
severity of the violation if the minimum pegnafttwo years were to begin to run as of

the date of the hearing before the Disciplinary Committee on 11 February 2003 already,
the reason being thain view of the other ban imposed on the Appellant on 17 July 2003

- any such a sanction would have dweese effect on the Appellant until 11 June 2004.
Although the Panel is of the opinion that the Appellant should not suffer any adverse
effects by reason of the Respondent's unlawful conduct, on the other hand the Appellant
may not enjoy any benefits eittHaving weighed up all of the facts, the Panel therefore
considers it reasonable that the two year ban only begins to run when the ban imposed fol
the positive May Sample expires.

The Court of Arbitration for Sport rules that:

1.

2.

The appeal filedybV. on 16 April 2003 is allowed in part.

The decision by the Disciplinary Committee of UK Athletics Ltd. dated 11 February 2003,
the grounds of which were given on 21 February 2003, is upheld.

The decision by UK Athletics Ltd. dated 12 Febr2@®8 by which W. was declared

ineligible to take part in any athletic event within the United Kingdom or abroad for life is
varied as follows:

W. is declared ineligible to take part in any athletic event within the United Kingdom or
abroad until 11 Jun@@6.

(é)



