Arbitration CAS 2003/A/461 & 471 & 473 WCM-GP Limited v/ Fédération Internationale
Motocycliste (FIM), Award of 19 August 2003

Panel: Martin Schimke (Germany), President; Peter Leaver (United Kireghbthiljppe Rochat
(Switzerland)

Motorcycling

Technical requirements to be eligible to compete in Grand Prix races
Game Rule vs. Rule of Law

Contra proferentem rule

1. The " Game Rules" ate the rules intended to ensure the correct course of the game and
competition respectively. The application of such rules cannot, save in very
exceptional circumstances, lead to any judicial review. On the contrary, the O Ru/ es of
L a wage proper statutory sanctions that can affect the judicial interests of the person
upon whom a sanction has been imposed other than in the course of the game or
competition. For this reason, they have to be subject to judicial review.

2. According to Article 1 of the Swiss Civil Code, the judge has to interpret the law
according to its letter, to its spirit and to its purpose. The first step, therefore, is for the
Panel to construe the words used in the Regulations. Interpreting the law according to
its letter requires a tribunal to construe the meaning of the words used by the
legislator. Swiss law relies on the principles of legal certainty, proportionality and the
rule contra proferentem only if there is ambiguity and no clear meaning can be drawn
from an interpretation based on the letter and the spirit of the law.

3.  The purpose of Article 2.2.1 of the FIM Road Racing World Championship Grand Prix
Regulations is beyond doubt: it is intended to make a clear distinction between the
Grand Prix category and the Superbikes and Supersports series. As prototype
motorcycles are admitted in the Grand Prix category, the Superbikes and Supersports
series allow only production motorcycles. The distinction between prototype and
production motorcycles relies on the core of a motorbike, i.e. the crankcase, cylinder
or cylinder head. Once those are derived from the industrial production, they cannot
be considered as prototypes any longer.

The Appellant is a motorcycling team participating in Grand Prix Road Racing.

The F®d®r ation I nternationale Motocycliste (¢
sports related to motorcycling world wide.



The FIM has its seat in Mies, Switzerland and its purposeriglidt o devel op, pr ot
govern motorcycl i (see FlMs statutes drticle3s6).t hr oughout th

The FIM has published specific rules which contain, lil@esg@orting, technical and disciplinary
provisions: the Road Racing World Championship Grand Prix Regulations. The rules applicable t
this case include the following :

1. Sporting Regulations
"1.41 ( €)
Technical DireResponsible for egghat technical Regulations are correctly enfor
S (é).
(€e)
1.14 Technical Corddledical Coniddboping Control
1.14.1( é)

Unless a waiver is granted by the Race Direction, teams who do not comp
schedule for technical or meglecaliitowotr be allowed to take part in the event.

1.14.2 The procedure for Technical Control is described in the Technical Regulati

"2.

2.2

221

2.12 and 2.13. The procedure for Medical Control is described in the Medical C

Technical Requlations

Classes
The following classes will be accommodated, which will be designated by engi

125 Over 80cc up to 1-2eximum one cylinder
250 Over 175cc up to 28@agimum two cylinders
500 Over 350cc up to 50@agimum four cylmder

4-stroke prototype motorcycles : Over 350cc up to 990cc

A fousstroke prototype motorcycle must have an engine of original design and |
castings of the crankcase, cylinder or cylinder head derived from the industri
The movingrg (crankshaft, pistons, connecting rods, gearbox etc.) are not ts
consideration.”

"2.12. Procedures for Technical Control



2.12.2 The technical control procedure will be carried out in accordance with the sche
the FIM Road Racdwigrld Championship Grand Prix regulations. The techni
scrutineers must be available throughout the event to check the motorcycles
as required by the Technical Director.

(e)

2.12.6 The technical scrutineers should inspectftreobotaregefety omissions and may
also at their discretion choose to check the motorcycles for technical complie
aspects of the FIM Road Racing World Championship Grand Prix regulations.’

"3. Disciplinary and Arbitration Code

3.1  Princiles

The obligations incumbent upon the participants, officials and organisers are ¢
FIM Road Racing World Championship Grand Prix regulations published by th

Proven violation oobsarvance of these obligations will be pehpdtietolad
down in this chapter.

3.2 Penalties
The penalties are:

warnings

fines

stop and go

time penalties

disqualification

withdrawal of Championship points
suspension

exclusionéd

The world of motorcycle road racing is divided into two chashijien the FIM Road Racing
World Championship Grand Prix ("Grand Prix"), and the Superbikes and Supersports series.

Only prototype motorcycles are permitted to race in the Grand Prix category, whilst only
production motorcycles are allowed to race inrl3kee and Supersports competitions.

Up to and including the season 2001, onlystwei&te engines were admitted to the Grand Prix
events whereas fesitroke engines were admitted in the Superbikes and Supersports series.



At the request of th®lotorcycleSports Manufacturers Association, during the 2003 season, four
stroke engines were admitted in the 500cc Grand Prix. But, in order to conform to the Road Racing
World Championship Grand Prix Regulations, those engines had to be prototypes.

The permittedubic capacity of the engines in the-Bitoke class was stipulated as between 350cc
and 990cc. This change made thedtvake engines more attractive for racing.

On 23 April 2003 shortly before the Arnette Africa’'s Grand Prix in Welkom, schediledipiolr

2003, Mr Oriol Puig Bulto, Mr Fabio Fazi, respectively President areéregident of the
Technical Panel of FIM and Mr Mike Webb, Technical Director of FIM, checked the engine of the
Appellant's motorcycle that was intended to race in the/oncéim Grand Prix.

They concluded that the engine was not in conformity with rules 2.2.1 of the Road Racing World
Championship Grand Prix Regulations: although it wassirfike engine, it was not a prototype.

Despite those findings, the Race Dimedtiecided not to penalise the Appellant.

The FIM lodged an appeal against the Race Direction's decision, and after hearing the appeal tl
Panel of FIM Stewarddécided to disqualify the WCM bikes from the event of Arnette Africa's Gran
This deaion was issued on 24 April 2003.

The Appellant lodged an appeal against the decision of the Panel of FIM Stewards to the
International Disciplinary Court ("CDI") .

In its decision of 4 June 2003, the CDI confirmredvery respect the decisioovinahgetthel Panel of
FIM Stewards on 24 April 2003 at Welkom in South Africa which disqualifieM thmtdesyisle of
the WCMGP Ltd teath

Shortly before the Gran Premio Marlboro de Espana, that is, the Spanish Grand Prix, the Ract
Direction uphal the Technical Director's decision that the \W&INVmotorcycles weradt eligible
for entry in the MotoGP. class

The Appellant lodged an appeal from that decision to the Panel of FIM Stewards. On 8 May 200z
the FIM Stewards confirmed the decision oRgee Direction.

Shortly before the Grand Prix de Frattta, is, the French Grand Prix, the Race Direction upheld
the Technical Director's decision that the \WG&Mmotorcycles werendt eligible for entry in the
French Grand Prix

The Appellant lodgeah appeal from that decision to the Panel of FIM Stewards. On 22 May 2003
the FIM Stewards confirmed the decision of the Race Direction.

On 13 May 2003 the Appellant filed an appeal before the Court of Arbitration for Sports ("CAS")
against the FIM Stewmds' decision of 8 May 2003 in respect of the Spanish Grand Prix.



On 27 May 2003 the Appellant filed a second appeal before the CAS. This appeal was in respect
the FI'M Stewardso®6 decision of 22 May oltlee03 tF
French Grand Prix.

On 8 June 2003 the Appellant filed a third appeal before the CAS. This appeal was against th
decision of the CDI issued on 4 June 2003 confirmirdjstpealificatioihthe Appellant from the
South African Grand Prix.

The thre appeal procedures were conducted jointly after the parties had finally accepted that the
three procedures be heard together.

On 18 June 2003 the Respondent filed its answer before the CAS. The hearing was held i
Lausanne on 23 June 2003.

The Appellanbrought before the Panel two "full* engines (Yamaha R1 engine anGRVCM
engine), two motorbikes (Yamaha R1 and M&ENhotorbikes) and three crankcase/cylinders and
cylinders head (Yamaha R1 crankcase/cylinders and cylinders he&PR \df@hMkcase/cylinde

and cylinders head intended for the South African, Spanish and French Grand Prix, and the Baije
Racing Technology crankcase/cylinders and cylinders head).

The Panel had the opportunity to have a close look at the different parts of the Yamaha R1 anc
WCM-GP motorbikes and equipment, and to hear the explanations of the witnesses.

In its statements dated 9 June 2003 and 5 May 2003, the Appellant challenges the decision of t
CDI, claiming that its interpretation of article 2.2.1 of the Road RacingWaridionship Grand
Prix Regulations ("the Regulations") based on Mr Bulto statement was not correct. The Appellan
considers that the interpretation of this article should be made in accordance with three generz
principles of lawwhich clearly formop#ne sporting lex mercatoria and which are particularly relevant
are:

- the principle of legal certainty;

- the contra proferentem rule and

- the principle of proportidonality

According to these principles, the Appellant claims thatithe 2.2.1 of the Regulations was not
breached, i.e. the festroke engine has aoriginal deSignd the castingsisedwere not derived
from "the industrial prodtiction

On the above grounds, the Appellant petitions the Panel to reject ast ithmoecision of the
CDI, to find that the WCMP machine is a fogtroke prototype motorcycle for the purpose of
article 2.2.1 of the Regulations and that Y8EMshould have been permitted to race that machine
in the South African, Spanish and Fren@n@&~Prix.

Alternatively, even if the WGGP machine did offend against article 2.2.1 of the Regulations, the
Appellant claims that the penalty of disqualification was unjustified, disproportionate and excessive



The Respondent points out in its Answéedld8 June 2003 that there are two main categories in
motorcycling road racing, namely prototype motorcycles and machines from the industrial
production. Prototype motorcycles are racing in the Grand Prix category, whereas motorcycles forr
the industriaproduction are racing in the Superbikes and Supersports series. In order to avoid
dilution between the two categories, Grand Prix machines are not allowed in Superbikes an
Supersports races arnce versa

Accordingly, the Respondent submits that a#ti2zlé of the Regulations is intended to draw a line
between the two categories of road racing competitions, and claims that the Respondent did offen
against this rule in presentinguméd Yamaha R1 érfginthe South African, Spanish and French
Grard Prix.

On the above grounds, the Respondent requests the Panel to reject the appeals and to confirm tf
decisions of the Panel of FIM Stewards of 8 May 2003 (Spanish Grand Prix) and 22 May 200:
(French Grand Prix) and the decision of the CDlI of 4 JIn820( Ar net t eds Afri c a

LAW

1. The competence of the CAS to act as an appeal body is based on art R47 of the Code whic
provides that :

"A party may appeal from the decision of a disciplinary tribunal or similar body o
federation, esdmn or sports body, insofar as the statutes or regulations of the said b
so provide or as the parties have concluded a specific arbitration agreement and ir
the appellant has exhausted the legal remedies available to himrprior to the app:
accordance with the statutes or regulations of the said sports body."

and on article 3.9. of the Road Racing World Championship Grand Prix Regulations ("the
Regulations") applicable at the time when the Appeal was filed which reads as follows:

"Final decisions handed down by the jurisdictional organs or the General Assembly
FIM shall not be subject to appeal in the ordinary courts. Such decisions must be re
to the Court of Arbitration for Sports within the time limit of dpperls as laid

article 3.4.6, which shall have exclusive authority to impose a definitive settleme
accordance with the Code of Arbitration applicable to sport.”

2. The Appellant's appeals are appeals against the decision of the CDI and the decisions of th
Panel of FIM Stewards, that is the decisimire disciplinary tribunal or similar body of'a federatior

3. It must be noted that, according to article 3.4.2 of the Regulations, appeals against decisions ¢
the Panel of FIM Stewards ordinarily go ¢o@bI, and that no appeal may be lodged against



10.

11.

12.

13.

a decision of the FIM Stewards if they confirm the previous decision of the Race Direction
(article 3.4.2 § 6 of the Regulations).

The FI'M Stewardso deci si on i latdditortree lFrenchlT hi s
and Spanish Grand Prix.

The Road Racing World Championship Grand Prix Regulations provide for arbitration before
the CAS and the Appellant has exhausted the legal remedies available prior to the appeal 1
the CAS. As the decisiorfgtee CDI and the Panel of FIM Stewards are final, the conditions
set by art. R47 of the Code are therefore met.

Moreover, the competence of the CAS is explicitly recognised by the parties in their briefs anc
in the Order of Procedure signed by both eifrth

The appeals are admissible for the following reasons :
The Appellant's appeals were filed on :

- 13 May 2003 against the FIM Stewards' decision of 8 May in respectoaf the
eligibiity f t he Appell antds motorcycle for t

- 27 May 2003 against
t he Appell an

he FI M Stewar dsao
noreligibility f 0s o]

t
t mot orcycle for
- 8 June 2003 against the decision of the CDI issued on 4 June 2003 in respect of the

disqualificatof t he Appel |l antds motorcycl e frc

All three appeals were filed within the deadline of five days from the time of receipt of the
sanction, as laid down by the Road Racing World Championship Grand Prix Regulations anc
the Code(article 3.4.6 of the Road Racing World Championship Grand Prix Regulations
Guide and by art. R49 of the Code).

They are thus admissible.

Art. R58 of Code provides :
"The Panel shall decide the dispute according to the applicablelesgofations and the
law chosen by the parties or, in the absence of such a choice, according to the lg
country in which the federation, association or sports body which has issued the cf
decision is domiciled."

Such provision was expressly mentiam¢éhe Order of Procedure.

The "applicable regulatiorthis case are those contained in the FIM material, i.e. the Road
Racing World Championship Grand Prix Regulations ("the Regulations").



14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

The parties have not expressly or impliedly agredtice of law applicable to these
proceedings before the CAS.

Since the domicile of FIM is in Mies, Switzerland, the Panel shall apply Swiss law.

Pursuant to article 3.3 of the Regulations, the disciplinary and arbitration bodies of the FIM,
qualifiel to deal with disciplinary and arbitration matters, are:

- The Race Direction,
- The Panel of FIM Stewards and
- The International Disciplinary Court (CDI).

According to article 3.3.1.2 of the Regulations, the Race Direction has the authority to
penalise automatically riders, participants, officials and promoters/organisers for
infringements of the FIM Road Racing World Championship Grand Prix regulations
occurring during an event. The Race Direction is also competent to adjudicate upon a protes
lodged during an event.

In both the Spanish and the French Grand Prix, the Appellant lodged a protest to the Race
Direction after the Technical Director had decided that the-Bfhotorcycle was not
eligible for the Grand Prix.

According to Paragph 1.4.1 8§ 6 of the Regulations, the Technical Director is responsible for
ensuring that Technical Regulations are correctly enforced.

As such, Mr Mike Webb, the Technical Director, was authorised to proceed with a technical
control of the WCMSP mobrcycles and to decide whether the engines of the motorcycles
complied with the Regulations.

Once the Appell ant |l odged iits appeal fro
Direction was authorised to decide the appeal, and if it so dedidpdse on the Appellant
one of the sanctionster alidisqualification, provided by article 3.3.1.3 of the Regulations.

At the South African Grand Prix, the Technical Director, Mr Mike Webb, assisted by Mr
Bulto and Mr Fazi, inspected the WG mdorcycles and reported the raompliance of
the engines to the Race Direction.

The Race Direction considered the Appell al
GP team.

In accordance with article 3.3.2.2 of the Regulations, the Rapwvesentthe FIM then

lodged an appeal against the decision of the Race Direction: that appeal was heard by tf
Panel of FIM Stewards. In accordance with article 3.3.2.3 of the Regulations, this Panel als
has the power to impose penalties .



25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

Pursuanto article 3.3.4.3. of the Regulations, the CDI is competent to hear any appeal against
decisions taken by the Panel of FIM Stewards.

It is the opinion of the Panel that, in accordance with the Regulations, the FIM was competent
to initiate disciplimg proceedings against the Appellant.

I n the Panel ds opinion, the first i1issue t
2.2.1 of the Regulation which is the end ¢
mat t er fictes 1(14.2&3, 1a14.2, 2.12.6 and finally 2.2.1 of the Regulation).

According to Swiss case law about Sports law, there are two types of rules :

- the 'Rules of the Gaanel
- the 'Rules of Law

(ATF 118 11 271; ATF 120 1l 369)

The 'Rule of the Gdme ( somet i mes al so called o0Techni
intended to ensure the correct course of the game and competition respectively. The
application of such rules cannot, save in very exceptional circumstances, lead talany judic
review (see CAS OG 2000/013 Segura v/IAKMDIgest of CAS Awards 1l 199800, p.

680.

The 'Rules of Laare of a different nature. They are proper statutory sanctions that can affect
the judicial interests of the person upon whom a sanasdsebn imposed other than in the
course of the game or competition. For this reason, they have to be subject to judicial review.

In the present case, the sanction imposed on the Appellant had a direct effect on its economit
interests, but also on gersonality (ATF 118 Il 12/19). Running a team that races in 500cc
Grand Prix involves an important investment. As the application of article 2.2.1 can lead to
the disqualification of a team, and, therefore, may put at risk these investments and the
exisence of the team itself, one must consider such rule not onRudessaof the Galoue as

a "Rules of Law

In these circumstances, the Panel is of the opinion that it has full power to review the
application of article 2.2.1 of the Regulations.

Article 1 of the Swiss Civil Code provides :

"The law must be applied in all cases which come within the letter or the spir
any of its provisions

This provision means that the judge has to interpret the law according to its letter, to its
spirit and to its purpose. (ATF 112 11 1; JT 1986 633)



35.

36.

37.

38.

39.

40.

4].

42.

43.

The wording of the article 2.2.1 of the Regulations is the following :

"A fourstroke prototype motorcycle must have an engine of original design
must not use castings of the crankcaseylicylerdeeant derived from the
industrial production. The moving parts (crankshaft, pistons, connecting ro
gearbox etc.) are not taken into cohsideration

The first step, therefore, is for the Panel to construe the words used in the Regulations.
Interpreting the law according to its letter requires a tribunal to construe the meaning of the
words used by the legislator. (H. Deschenaux, "Titre Préliminaire du Code Civil", p. 158).
Contrary to the submission made by the Appellant to convince thehBaele should

apply the principles of legal certainty, proportionality and thecamde proferentem
automatically, Swiss law relies on such principles only if there is ambiguity and no clea
meaning can be drawn from an interpretation based otiehand the spirit of the law.

Therefore, the first issue for the Panel is to construe a meaning to therginds desjgn
"usg "castings of the crankcase, cylinder or tyldeterschi#gband 'Industrial produttion

Althoughthe phrase castings of the crankcase, cylinder or Eytindsreidieiadolve any
difficulty in construction, the construction of the other relevant words, namgilyal'deSjgn
"ustand 'terived framdustrial produat@y not be so straigorward”.

According to Cambridge International Dictionary of English (Cambridge University Press,
1995) briginalis used to describe something which existed from the beginning of a process or
which is the first or earliest form of something.

"Designs either a plan or the way in which something is arranged.

The witness statement and oral evidence of Mr Hagen, designer and principal enginee
involved in the design and manufacture of the engine for theGRQ&am, emphasised the

fact tha his first task was to design an engine based on the silhouette of the Yamaha R1
engine and to provide the manufacturing partner, i.e. Baijen Racing Technology, with that
information.

Secondly, and because of time constraints, he had to buildraofefe engine using the

R1 crankcase and cylinder head castingsststang baseor such purpose, he undertook

full programme of research and development, and came up with a design. He then adapted th
R1 engine to his results.

The time presse was due to the fact that there was insufficient time to permit Mr Hagen to

research, develop and design a new engine, and then to have that engine built by th
manufacturer chosen by the Appellant before the beginning of the 2003 season. In order to be
able to race during that season, the Appellant chose to use the Yamaha R1 engine as tl



44,

45.

46.

47.

48.

49.

50.

51.

"startingbase as an engine designed from this 0:¢
Grand Prix of the season.

It is in the light of this evidence ttithe Panel proposes to construe article 2.2.1 of the
Regulations.

If the word 'tesigmmeanshe plan, it can be accepted that the plan wegihal as it existed

from the beginning of the process. The Appellant would, thus, not be in breagh of th
Regulations. On the other hand, if the wdebijnrmeanshe method of arrangement, the
conclusion must be different, as the modifications performed by Mr Hagen on the Yamaha R1
engine were not sufficient to change designin the sense of the rhetd of arrangement of

the Yamaha R1 engine. I n the Panel 6s opi
construction of the word o0designo. I f ode
party to contend that an inchoate plan was sufficieatisty ghe regulations. Thus, it could
have been contended by the Appellant that
would have been sufficient notwithstanding the fact that the intention was not even off the
drawing board.

In this regard imddition to its opinion on the true construction of the Regulations, the Panel
relies on its visual scrutiny of the crankcase, cylinders and cylinder heads of the Yamaha R
engine which was intended to participate to the South Africa, French and SaadiShixGr

as compared with the engine prepared by Baijen Racing Technology on the basis of M
Hagends design. The | atter engine was no
conformity with the Regulations.

If the Baijen Racing Technology crankcasedesd and cylinders head appeared as very
different from the one of the Yamaha R1, that was not the case for the crankcases, cylinder
and cylinder heads in the engine intended to participate to the South African, French and
Spanish Grand Prix. Those agrpé as almost identical to the Yamaha&sigh

The Panel is of the opinion that the construction of the pli@geet from industrial prdduction
presents no difficulty. There was no dispute that the Yamaha R1 engine was in industria
production. @ce the Appellant used a Yamaha R1 castingtastiatjase it cannot, in the
Panel ds opinion, be s e ns ddiiveyromahe ghdustrehl ptodiuetion ¢

The meaning of the wordisg according to the Cambridge InternaloDictionary of
English is to put something such as a tool, skill or building to a particular purpose.

Mr Hagen clearly put a Yamaha R1 casting, even heavily modified, in tG&P\W&adhe.
As such, heuseda castingderived from industrial préductio

The second step of interpretation required by article 1 of the Swiss Civil Code is the
interpretation of the law according to its spirit and to its purpose.



52.

53.

54.

55.

56.

57.

58.

The purpose of article 2.2.1 Regulations is beyond doubt: it is intended to make a cleal
disinction between the Grand Prix category and the Superbikes and Supersports series.

As prototype motorcycles are admitted in the Grand Prix category, the Superbikes and
Supersports series allow only production motorcycles.

The distinction between protogy@mnd production motorcycles relies on the core of a
motorbike, i.e. the crankcase, cylinder or cylinder head. Once those are derived from the
industrial production, they cannot be considered as prototypes any longer.

In the present case, the Panel th@fopinion that the Appellant clearly violated the spirit of
article 2.2.1 of the Regulations in putting a Yamaha R1 casting in its engine. As such it
motorcycles cannot be considered as a prototype and participate to the Grand Prix Road
Racing Competins.

The purpose of this rule is logical and is consistent with the construction made according to
the letter of the rule. The Appellant violated article 2.2.1 of the Regulations.

Therefore, there is, i n t he Rsandnd riead foogni ni ¢
interpretation made according to the principles of legal certainty, proportionality and to the
rulecontra profereritem. t he Panel s opinion, it is the

law, that provides no legal certaintyiarcontrary to the spirit of the Regulations.

The Panel is not blind to the reality of the situation in which the Appellant found itself, and
that the time pressure to which reference has been made caused the Appellant great difficult
and put at riskis considerable investment and that of its sponsors. However, any sympathy
that the Panel may have for that predicament cannot affect its construction of the Regulations
and has not done so.

The Court of Arbitration for Sport rules:

1.

The appealled by WCMGP Limited on 13 May 2003 in the case CAS 2003/A/461, on 27
May 2003 in the case CAS 2003/A/471 and on 8 June 2003 in the case CAS 2003/A/473 are
dismissed.

(é)



