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Standard of proof in general

Standard of proof with regard to the alleged doping scheme

Means of proof

Use of a probibited substance

Liability of the athlete in case of substitution of the content of his/ her sample
Use of a probibited method

Tampering with any part of doping control

Administration of a probibited method or substance to an athlete

Cover-up of or complicity in the commission of an ADRL”

1. The comfortable satisfaction standard is well-known in CAS practice, as it has been
the normal CAS standard in many anti-doping cases even prior to the World Anti-
Doping Code (WADC). The test of comfortable satisfaction must take into account
the circumstances of the case. Those circumstances include the paramount
importance of fighting corruption of any kind in sport and also considering the nature
and restricted powers of the investigation authorities of the governing bodies of sport
as compared to national formal interrogation authorities. The gravity of the particular
alleged wrongdoing is relevant to the application of the comfortable satisfaction
standard in any given case. It is important to be clear, however, that the standard of
proof itself is not a variable one. The standard remains constant, but inherent within
that immutable standard is a requirement that the more serious the allegation, the
more cogent the supporting evidence must be in order for the allegation to be found
proven.

2. A sports body is not a national or international law enforcement agency. Its
investigatory powers are substantially more limited than the powers available to such
bodies. Since the sports body cannot compel the provision of documents or testimony,
it mustplace greater reliance on the consensual provision of information and evidence,
and on evidence that is already in the public domain. The CAS panel’s assessment of
the evidence must respect those limitations. In particular, it must not be premised on
unrealistic expectations concerning the evidence that the sports body is able to obtain
from reluctant or evasive witnesses and other sources. In view of the nature of the
alleged doping scheme and the sports body’s limited investigatory powers, the sports



body may properly invite the CAS panel to draw inferences from the established facts
that seek to fill in gaps in the direct evidence. The CAS panel may accede to that
invitation where it considers that the established facts reasonably support the drawing
of the inferences. So long as the CAS panel is comfortably satisfied about the
underlying factual basis for an inference that an athlete has committed a particular
anti-doping rule violation (ADRYV), it may conclude that the sports body has
established an ADRYV notwithstanding that it is not possible to reach that conclusion
by direct evidence alone. At the same time, however, if the allegations asserted against
the athlete are of the utmost seriousness, i.e. knowingly participating in a corrupt
conspiracy of unprecedented magnitude and sophistication, it is incumbent on the
sports body to adduce particularly cogent evidence of the athlete’s deliberate personal
involvement in that wrongdoing. In particular, it is insufficient for the sports body
merely to establish the existence of an overarching doping scheme to the comfortable
satisfaction of the CAS panel. Instead, the sports body must go further and establish,
in each individual case, that the individual athlete knowingly engaged in particular
conduct that involved the commission of a specific and identifiable ADRYV. In other
words, the CAS panel must be comfortably satisfied that the athlete personally
committed a specific violation of a specific provision of the WADC.

Article 3.2 WADC (in the present case the 2009 version) establishes that all ADRVs
except those involving the actual presence ofa prohibited substance can be proven by
“any reliable means” including, but not limited to, witness testimony and
documentary. In addition, an ADRYV under Article 2.2 WADC in the form of use or
attempted use of a prohibited substance or prohibited method, may be established by
reference to “other analytical information which does not otherwise satisty all the
requirements to establish” an ADRV based on presence of a prohibited substance.
This includes any admissions by the athlete, any “credible testimony”by third parties,
and any “reliable” documentary evidence or scientific evidence.

Even admitting, arguendo, that a general doping and sample-swapping scheme
existed, if the participation of an athlete in any of the various features of the scheme
has not been proven, a CAS panel cannot be comfortably satisfied that an inference in
favour of the athlete’s use of a prohibited substance can be made.

The principle of strict liability does not apply in an identical fashion where an athlete
is alleged to have committed an act or omission that contributed to the substitution of
the athlete’s urine by another person. Were it otherwise, then any athlete who provided
a urine sample as part of normal doping control procedures would automatically
commit an ADRV if a third party who is entirely unconnected with the athlete, and in
respect of whom the athlete has no knowledge or control, later substitutes the content
of the athlete’s sample. Consequently, logic and fairness both dictate that an athlete
can only be held liable under Article 2.2 WADC for the substitution of his /her urine by
another personif (a) the athlete has committed some act or omission that facilitates
that substitution; and (b) s/he has done so with actual or constructive knowledge of



the likelihood of that substitution occurring.

In order for a CAS panel to be comfortably satisfied that an athlete has committed an
ADRY of use of the prohibited method of urine substitution, it is insufficient merely
to establish the existence ofa generalsample-swapping scheme;rather, the panel must
be comfortably satisfied that the athlete was personally and knowingly implicated in
particular acts that formed part of, and facilitated the commission of, the substitution
of his urine within that scheme. The probative value of circumstantial evidence is
insufficient to overcome the absence of direct evidence that the athlete committed an
ADRY of use of a prohibited method.

Article 2.5 WADC provides that “rampering or attempted tampering with any part of
doping control” constitutes an ADRV. The Comment to Article 2.5 WADC explains
that this article prohibits conduct which subverts the Doping Control process but
which would not otherwise be included in the definition of Prohibited Methods. As
urine substitution is a prohibited method under Article 2.2 WADC in connection with
M2.1 of the Prohibited List, Article 2.5 WADC covers types of tampering other than
urine substitution and of a few other methods defined under section M of the
Prohibited List. In general terms, it is a misconception of the relationship between
Article 2.2 WADC and Article 2.5 WADC to conclude that, if the requirements of Article
2.2 WADC are met, the requirements of Article 2.5 WADC automatically are met too.
To the contrary, if the elements of Article 2.2 concerning a prohibited method are
fulfilled, recourse to Article 2.5 WADC is excluded.

Article 2.8 WADC provides that the administration to any athlete of any prohibited
method or prohibited substance shall constitute an ADRV. This therefore covers the
administration of a prohibited method to an athlete by a third party (which can be
another athlete). The administration of a prohibited method or substance by an athlete
to himself constitutes a use of a prohibited method or substance, which would fall
under Article 2.2 WADC, rather than under Article 2.8.

Mere participation of an athlete in a general doping and sample-swapping scheme in
his /her own interestis not sufficient to constitute assistance and encouragementinan
ADRYV committed by other athletes, even through the involvement of coaches, team
doctors, etc. If there is no sufficiently cogent and probative evidence to enable a CAS
panel to comfortably conclude that the athlete assisted, encouraged, aided, abetted,
covered up or was otherwise complicit in any ADRV under Article 2.2 to Article 2.7
WADC committed by other athletes, the athlete cannot have committed an ADRV
under Article 2.8 of the WADC.



II.

PARTIES

Ms. Ekaterina Pashkevich (the “Athlete” or “Appellant”) is a Russian ice hockey player. At
the XXII Olympic Winter Games which took place in Sochi, Russia in 2014 (the “Sochi
Games”), the Athlete was a player on the Russian Women’s Ice Hockey Team, which finished
sixth overall in the Women’s Ice Hockey Event.

The International Olympic Committee (the “IOC” or “Respondent”) is the world governing
body of Olympic sport having its registered offices in Lausanne, Switzerland. The I0C is
incorporated as an association pursuant to articles 60 ez seq. of the Swiss Civil Code.

FACTUAL BACKGROUND

Below is a summary of the facts and allegations based on the Parties’ written submissions,
pleadings and evidence at the hearing. Additional facts and allegations found in the Parties’
written submissions, pleadings and evidence may be set out, where relevant, in connection
with the legal discussion that follows.

Background Facts
Facts Common to the Sochi Appeals

As explained below, the Athlete’s appeal has been heard before the Court of Arbitration for
Sport (the “CAS”) jointly with the appeals of 38 other Russian athletes who were found by
the IOC Disciplinary Commission to have committed anti-doping rule violations (“ADRVs”)
at the Sochi Games. For ease of reference, in this Award the joint appeal proceedings are
referred to as the “Sochi Appeals”, while the Athlete and the 38 other athletes are referred to
collectively as the “Sochi Appellants”.

In addition to the facts specific to the Athlete’sappeal, there are various factual circumstances
that are common to all of the Sochi Appeals. Those common facts are summarised in this
section of the Award.

The Sochi Games and the emergence of allegations of systematic doping and evasion of doping controls by
Russian athletes

The Sochi Games took place between 7 and 23 February 2014. The Russian national team
enjoyed significant success at the Sochi Games: Russian athletes ended up first in the overall
medal table and won a total of 33 medals including 13 gold medals. This represented a vety
significant improvement from the national team’s performance in the previous Olympic
Winter Games in Vancouver in 2010, where Russia finished eleventh in the medal table.
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Each of the Sochi Appellants competed at the Sochi Games and provided urine samples as
part of mandatory doping controls carried out during the Games. None of those samples
tested positive for the presence of any prohibited substances.

Later thatyear, on 3 December 2014, a German television channel broadcasted a documentary
concerning the alleged existence of an extensive secret, institutional doping programme within
the All-Russia Athletics Federation.

The WAD.A Independent Commission

On 16 December 2014, following the broadcast of those allegations, the World Anti-Doping
Agency (“WADA”) announced the appointment of an independent commission (the
“Independent Commission”) to investigate the allegations as a matter of urgency. The formal
terms of reference, which were published on 16 January 2015, required the Independent
Commission to:

“conduct an independent investigation into doping practices; corrupt practices around sample collection and
results management; and, other ineffective administration of anti-doping processes that implicate Russia,
the International Association of Athletics Federations (LAAF), athletes, coaches, trainers, doctors and
other members of athletes’ entourages; as well as, the accredited laboratory based in Moscow and the
Russian Anti-Doping Agency (RUSADA)”.

The three members of the Independent Commission appointed by WADA were: Mr. Richard
W. Pound QC, former President of WADA; Prof. Richard H. McLaren, an expetienced CAS
arbitrator and Professor of Law at Western University in Ontario, Canada; and Mr. Glinter
Younger, Head of the Cybercrime Department at Bavarian Landeskriminalamt in Munich,
Germany.

On 9 November 2015, the Independent Commission delivered its final report (the “IC
Report”). The IC Report contained a detailed account of the Independent Commission’s
findings concerning the:

“systemic failures within the LAAFE and Russia that prevent or diminish the possibility of an effective
anti-doping program, to the extent that neither ARAF, RUSADA, nor the Russian Federation an be
considered Code-compliant”.

The IC Report explained that the Independent Commission’s investigation had “onfirmed the
existence of widespread cheating through the use of doping substances and methods to ensure, or enbhance the
likelibood of, victory for athletes and teams”in Russia. The cheating was carried out “by the athletes’
entourages, officials and the athletes themselyes”. The 1C Report went on to explain that the
investigation had established the existence of:

o  “A Deeply Rooted Culture of Cheating” which included “widespread” and “long standing”
acceptance of cheating “atall levels”. The Independent Commission had identified the
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existence of a “fundamentally flawed mindset that is deeply ingrained in all levels of Russian
athletics”.

o  “Exploitation of Athletes”, including the deployment of “werdve activities” to compel
athletes to participate in doping activities.

o “Confirmed Athletes Cheating”, in particular the “consistent and systematic use of performance
enhancing drugs by many Russian athletes”. In addition, a significant percentage of athletes
“were unwilling to participate” in the Independent Commission’s investigation.

o “Confirmed Involvement by Doctors, Coaches and Laboratory Personnel”who “acted as enablers
for systematic cheating along with athletics coaches”.

The IC Report went on to make an extensive number of detailed findings regarding the
existence, scope, mechanics and consequences of that doping scheme.

The WADA Independent Person Reports (the McLaren Reports)

On 19 May 2016, WADA announced thatit had appointed Prof. Richard McLaren to conduct
an independent investigation into the allegations made by Dr. Grigory Rodchenkov. Dr.
Rodchenkov was the former director of the formerly WADA accredited laboratory in Moscow
(the “Moscow Laboratory”) and the official on-site anti-dopinglaboratory in Sochi (the “Sochi
Laboratory”). After leaving Russiain 2015, Dr. Rodchenkov made a series of widely publicised
allegations concerning the existence of a sophisticated doping scheme before, during, and after
the Sochi Games.

The terms of reference set by WADA directed Prof. McLaren:
“To establish whether:

1. There has been manipulation of the doping control process during the Sochi Games, including but
not limited to, acts of tampering with the samples within the Sochi Laboratory.

2. To identify the modus operandi and those involved in such manipulation.

3. To identify any athlete that might have benefited from those alleged manipulations to conceal positive
doping test/s].

4. To identify if this modus operandi was also happening within the Moscow Laboratory outside the
period of the Sochi Games.

5. There is any other evidence or information held by Grigory Rodchenkov”.

On 16 July 2016, Prof. McLaren submitted his first report (the “First McLaren Report”) to
WADA. The report was published shortly before the 2016 Summer Olympic Games in Rio
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de Janeiro, Brazil. The First MclLaren Report provided the following summary of Prof.
MclLaren’s “Key Findings”

“1. The Moscow Laboratory operated, for the protection of doped Russian athletes, within a State-
dictated failsafe system, described in the report as the Disappearing Positive Methodology.

2. The Sochi Laboratory operated a unique sample swapping methodology to enable doped Russian
athletes to compete at the Ganmes.

3. The Ministry of Sport directed, controlled and oversaw the manipulation of athlete’s [sic] analytical
results or sample swapping, with the active participation of the FSB, CSP, and both Moscow and
Sochi Laboratories”.

On 9 December 2016 — exactly one year after the publication of the IC Report — Prof.
McLaren delivered his second report (the “Second McLaren Report”). Chapter 6 of the
Second McLaren Report contained detailed findings concerning the existence of a far-reaching
doping programme at the Sochi Games. Prof. McLaren concluded that there had been:

“a carefully orchestrated conspiracy, which included the complicity of Russian sports officials within the
MofS, CSP, Moscow based Sochi Laboratory personnel, RUSADA, the Russian Obympic
Organising Committee, athletes, and the FSB”.

He explained that while “G# will never be possible to establish the exact number of individuals involved or
their specific roles”, the overall effect of the programme deprived other competitors of a level
playing field at the Sochi Games.

In the Second MclLaren Report, Prof. McLaren explained that the Russian Ministry of Sport
had developed a list of favoured athletes who would be provided with a “wcktail” of
performance-enhancing drugs to aid their performance at the Sochi Games. According to
Prof. MclLaren, the athletes on that list “were considered protected and their samples would be
automatically swapped during the games” pursuant to the scheme; he therefore referred to those
athletes as “protected athletes”.

Prof. MclLaren went on to explain that a key aspect of the programme to facilitate and conceal
this doping was the creation of “a talogued bank of clean urine from the protected athletes”. That
repository of clean urine would be “waintained on site to facilitate the swapping” of dirty samples
for clean, i.e. drug-free, samples. In summary:

e Prior to the Sochi Games, protected athletes provided clean samples of their own urine
in plastic beverage bottles.

e Those samples were delivered to the Moscow Laboratory where they were tested to
ensure they were, in fact, clean.
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e Once that had been verified, the clean samples were provided to the Centre of Sports
Preparation of National Teams of Russia (“CSP”) and catalogued under each athlete’s
name in preparation for future delivery to the Federal Security Services (“FSB”).

e In the period before the Sochi Games, a “clean urine bank”was established at the FSB
Command Centre, which was situated immediately adjacent to the Sochi Laboratory.
Inside that building a dedicated room containing several large freezers was set up for
the purpose of storing the clean urine samples.

The Second McLaren Report went on to describe how, having established a bank of clean
urine samples in the building next door to the Sochi Laboratory, sophisticated arrangements
were implemented to facilitate the covert swapping of urine samples provided by protected
athletes at doping control tests during the Sochi Games. The arrangements involved the
surreptitious removal of the athletes’ B sample bottles, which were provided to an FSB officer
who had devised a technique for removing and replacing the plastic caps on the bottles without
detection. Prof. McLaren explained that, in order to facilitate this process, athletes who
underwent doping control tests would secretly send images of their doping control forms
(“DCF”) to particular persons who would then transmit this information to the Sochi
Laboratory, thereby enabling the laboratory to identify which of the anonymised sample
bottles needed to have their contents substituted with clean urine belonging to the relevant
athletes.

According to Prof. McLaren’s summary of the evidence provided by Dr. Rodchenkov, a key
aspect of the doping scheme was the creation and use of a so-called “Sochi Duchess List”. This
list contained the names of 37 Russian athletes “whose samples were to be automatically swapped for
their own clean urine stored in the FSB Command Center at Sochi”. Those athletes’ samples needed to
be swapped because the athletes “had been anthorised to use the cocktail of oxandrolone, methenolone
and trenbolone during the Games”.

According to Prof. McLaren, while the narrative summarised above ‘“Seews like fiction”, the
conclusions of his reports were based on “Gmmutable facts” established by forensic testing
including analysis of scratch marks on sample bottles, analysis of sodium concentration in
urine samples from the Sochi Games and a comparative DNA analysis of various samples
from athletes identified as protected athletes.

The IOC Disciplinary Commission’s Report to the IOC Executive Board (the Schmid Report)

Between the publication of the First and Second Mclaren Reports, on 19 July 2016, the IOC
appointed a Disciplinary Commission chaired by Mr. Samuel Schmid, former President of the
Swiss Confederation, to establish facts in support of the disciplinary procedure that the IOC
had commenced under Rule 59 of the Olympic Charter (the “Schmid Commission”).

On 2 December 2017, the Schmid Commission delivered its Report to the IOC Executive
Board (the “Schmid Report”). The Schmid Report began by explaining that the function of



the Schmid Commission was “%o establish the facts on the basis of documented, independent and impartial
evidence”. It went on to explain that the Schmid Commission had concluded that:

“1) The analysis of the documented, independent and impartial elements, including those confidentially
transmitted to the [Schmid Commission], is corroborated by the forensic analysis performed by the
ESC-LAD and the biological analysis carried by the CHUV. This enables the confirmation of the
extstence of the Disappearing Positive Methodology as well as a tampering methodology, in particular
during the Obympic Winter Games Sochi 2014, as described in the Final Report by Prof. Richard

Mcl _aren.

The [Schmid Commission] confirms the serionsness of the facts, the unprecedented nature of the cheating
scheme and, as a consequence, the exceptional damage to the integrity of the 10C, the Olympic Games

and the entire Olympic Movement.

The Russian officials admitted wrongdoing by individnals within Russian institutions but never “State
doping support system”.

The [Schmid Commission] has not found any documented, independent and impartial evidence
confirming the support or the knowledge of this system by the highest State anthority.

[

5) The [Schmid Commission] noted that the system progressed along with the evolution of the anti-
doping technologies: initially the DPM was based on cheating in the reporting mechanism ADAMS,

subsequently it escalated into a more elaborated method to report into ADAMS' by creating false
biological profiles; ending with the tampering of the samples by way of swapping “dirty” urine with
“cean” urine. This required a methodology to open the BEREG-KIT® bottles, the constitution of a
“clean urine bank” and a tampering methodology to reconstitute the gravity of the urine samples. This
was confirmed by the results of the UNIL-ESC /| CHUV forensic and biological analysis.

The [Schmid Commission] noted from oral witnesses that there was an evolution around 2011 -2012:

priorto this time, individual athletes were required to purchase dopingproducts and/ orto payto cover-
up their individual test results, when it seems that, as part of the scheme during the Olympic Winter
Games Sochi 2014, the programme covered the costs of the manipulation of the doping tests.

6) Within this evolution of the system, the analysis of the evidence as well as the movie lcarus, shows
that Dr Grigory Rodchenkov played a key role. Due to his scientific abilities he was able to set-up
detection methods to improve the fight against doping, to publish scientific articles and participate to
[Sic] excperts’ observatory programmes, winning great international credibility. This enabled him on
one hand, as an anti-doping expert, to gain access to the international expertise and strategy, in
particular, during the Olympic Games London 2012, which helped him to contribute to the
development of the specific system to be operational during the Olympic Winter Games Sochi 2014.

On the other hand, this knowledge allowed Dr Grigory Rodchenkov to design better doping produds
and protocols, ensuring that they would be less detectable and to establish a methodology to cover-up
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doping tests.

7) The detailed analysis of the e-matl exchanges attached to the [McLaren] Reports, [...] allows o
confirm the involvement of a number of individuals within the Ministry of Sport and its subordinated
entities, such as CSP, 1VINIIFK, RUSADA, Moscow and Sochi Laboratories. All the independent
and impartial evidence as well as the results of the forensic and biological analysis confirm this
conclusion.

Nevertheless, the independent and impartial evidence do not allow the [Schmid Commission] to
establish with certitude either who initiated or who headed this scheme.

On many occasions, reference was made on the involvement at the Minister of Sport’s level, but no
indication, independent or impartial evidence appeared to corroborate any involvement or knowledge at
a higher level of the State.

This assertion is confirmed by Prof. Richard McLaren’s change of wording in his Final Report: in bis
Preliminary Report, he considered the existence of a “State-dictated failsafe system”, including the
activity of the Moscow Laboratory operating “under State directed oversight and control of its anti-
doping operational system”; but, in his Final Report, he amended the wording to “An institutional
conspiracy existed across summer and winter sports athletes who participated with Russian officials
within the Ministry of Sport and its infrastructure, such as the RUSADA, CSP and the Moscow
Laboratory, along with the FSB for the purposes of manipulating doping controls”.

8) In addition to the above conclusions, the [Schmid Commission] considers that the varions Russian
institutions are considered to be administratively and/ or legally responsible, as demonstrated in the
second part of these conclusions”.

The 10C Disciplinary Commission

In December 2016, the IOC appointed a Disciplinary Commission chaired by Prof. Denis
Oswald (the “IOC DC”). The IOC DC was responsible for investigating potential ADRV's
committed by individual Russian athletes at the Sochi Games. In late 2016 and in 2017, the
IOC DC initiated formal disciplinary proceedings against a number of Russian athletes,
alleging that those athletes knowingly and actively engaged in an elaborate State-orchestrated
doping and cover-up scheme at the Sochi Games.

In November and December 2017, the IOC DC delivered its final decisions containing
findings that the Sochi Appellants and several other Russian athletes committed ADRV's
through their participationin such a scheme. The IOC DC retrospectively disqualified each
of those athletes from the relevant competitions they had participated in at the Sochi Games
and declared each athlete ineligible to participate in any future editions of the Games of the
Olympiad or the Olympic Winter Games.
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Facts Related to the Athlete
On 8 February 2014, the Women’s Ice Hockey Event started.

On9,11,13,15,16 and 18 February 2014, the Athlete competed in the Women’s Ice Hockey
Event at the Sochi Games. The Athlete’s team finished sixth in that competition.

Before the Women’s Ice Hockey Event had commenced, on 7 February 2014, the Athlete
underwent a doping control test at the Sochi Games. She provided a urine sample, which was
allocated the reference number 2889676.

On 11 February 2014, the Athlete underwent a further doping control testat the Sochi Games.
She provided a urine sample, which was allocated the reference number 2889506.

The Athlete’s samples provided during the doping control tests at the Sochi Games did not
test positive for any prohibited substance.

Proceedings against the Athlete before the IOC Disciplinary Commission

Following the investigations and reports described above, on 22 December 2016, the IOC
notified the Athlete thatdisciplinary proceedings before the IOC DC had been initiated against
her.

On 19 October 2017, the Athlete was informed by the IOC that the investigation into her had
been completed. The IOC enclosed with its letter a large number of documents, including the
Independent Person (“IP”) dossier for the Athlete, forensic expert reports and results of
examinations on the Athlete’s sample bottles, scientific analyses of the sodium concentrate in
the Athlete’surineand DNA analyses. The IOC requested written comments from the Athlete
by 1 December 2017 and a hearing was set for 4 December 2017.

Further information was provided to the Athlete approximately three weeks before the
hearing, in the form of written affidavits of Prof. McLLaren and Dr. Rodchenkov. The Athlete
was also informed that her urine sample had been subjected to DNA re-testing, and those test
results were made available to her a few days prior to the hearing.

On 1 December 2017, the Athlete filed written submissions with the IOC DC, in which she
denied the allegations against her.

On 4 December 2017, a hearing took place before the IOC DC at the IOC Headquarters in
Lausanne, Switzerland. The Athlete participated in the hearing in person and was represented
by legal counsel.

On 11 December 2017, the IOC DC rendered the operative part of its decisionin the Athlete’s
case. The IOC DC held that the Athlete had committed ADRVs contrary to Article 2 of the
IOC Anti-Doping Rules applicable to the XXII Olympic Winter Games in Sochi in 2014
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(“IOC ADR?”). As to the issue of sanctions, the IOC DC: (a) disqualified the Athlete from the
Women’s Ice Hockey Event she had participated in at the Sochi Games; (b) withdrew the
Athlete’s diploma and ordered its return to the IOC; (c) disqualified the Russian team from
the Women’s Ice Hockey Event at the Sochi Games (with all resulting consequences); and (d)
declared the Athlete ineligible to be accredited in any capacity for all editions of the Games of
the Olympiad and the Olympic Winter Games subsequent to the Sochi Games.

The IOC DC did notissue a reasoned decision with respect to the Athlete (see below paras. 41-
42).

PROCEEDINGS BEFORE THE COURT OF ARBITRATION FOR SPORT

On 19 December 2017, the Athlete filed her Statement of Appeal against the IOC with respect
to the IOC DC’s decision in accordance with Article R47 ¢z seq. of the Code of Sports-related
Arbitration (the “Code”). In her Statement of Appeal, the Athlete nominated Mr. Boris Vittoz,
Attorney-at-Law in Lausanne, Switzetland as arbitrator and requested that this procedure be
expedited in accordance with Article R52 of the Code.

Also on 19 December 2017, following the filing of 25 similarly-situated appeals and in
anticipation of the filing of a number of additional appeals, the Parties agreed to refer the
Sochi Appeals to two Panels and in doing so, entered a procedural agreement (the “Procedural
Agreement”).

The relevant portions of the Procedural Agreement, as they relate to this procedure, are as
follows:

e The Hon. Michael J. Beloft, subject to challenge in accordance with Article R34 of the
Code, would act as the Respondent’s appointee as arbitrator. The Deputy President of
the Appeals Arbitration Division, in consultation with the Parties, would appoint the
President of the Panel. Any party wishing to challenge an arbitrator must do so within
72 hours of being provided with such arbitrator’s statement of independence.

e Because the IOC DC was not able to issue reasoned decisions in time in all cases, the
Chair of the IOC DC shall file, by 22 December 2017, a statement setting out the
principles applied in the decisions. This shall not be construed as a waiver by any
appellant of any of his/her rights.

e Athlete’s Appeal Brief to be filed by 5 January 2018.

e Both Parties to identify witnesses and scope of witness testimony by 13 January 2018,
including a short summary describing the scope of such expected testimony.

e Respondent’s Answer to be filed by 17 January 2018.
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e Expert reports and witness statements to be filed by 17 January 2018.

e The Partiesagree to a limited consolidationas follows: (a) procedural communications
from and to CAS do not need to be made separately for each athlete but can be made
together for all athletes appearing before the same Panel; and (b) the Parties may file
ajoint Appeal Brief / Answer on common issues for all athletes, and separate Appeal
Briefs / Answers addressing issues that are specific to each athlete.

e The hearing will begin on 22 January 2018. It will last between 5 to 7 days, including a
weekend if necessary, and take place in Switzerland.

e The Parties agree that the hearing shall be organised as follows: a joint hearing on
“common issues” for all athletes, in particular, fact witnesses and methodology of
experts, over 3 days, followed by hearings for the different athletes, grouped by
discipline / Panel. Both Panels may be present duting the joint heating on common
issues but each Panel will attend the respective parts specific to their cases. The Panels
reserve the right to modify the Parties’” proposed hearing organisation plan as they
deem necessary.

e The relevant International Federations (“IFs”) will be provided with all the Parties’
submissions and invited to attend the hearing as observers. Any participation beyond
that will be subject to application by the IFs and subject to a decision of the Panel.

On 20 December 2017, Prof. Denis Oswald, Chair of the IOC DC, issued a three-page
summary of the principles followed by the IOC DC in dealing with the Sochi cases and in
rendering their decisions (the “IOC DC Principles”). These Principles are particulatly relevant
to the Athlete’s case since she was not provided with a reasoned decision by the IOC. The
IOC DC Principles stated in particular:

e The IOC DC had not sought to apply “w/lective justice”, nor had it sought to issue
“collective sanctions”. Instead, the IOC DC examined each case individually and only
sanctioned athletes where sufficient evidence existed to find personal implication in
violations of anti-doping rules.

e In accordance with Article 3.1 of the WADC, the anti-doping organisation has the
burden of establishing that an ADRYV has occurred, which the IOC DC applied.

e The standard of proof is comfortable satisfaction, bearingin mind the seriousness of
the allegation that is made.

e Several elements of evidence were considered, which were placed in a global
perspective. Evidence was looked at like a puzzle: one piece may not be clear as to
what it represents; the pieces all together have a much clearer meaning. The evidence
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in these cases matched together and corroborated to a point where no doubts were
possible.

e The systemin Sochi was developed to benefit a so-called list of ‘“protected athletes”. The
protected athletes were featured on the Duchess List, while others, notably female
hockey players and bobsleigh athletes, were intimately involved in the overall scheme.
This evidence was supported by Dr. Rodchenkov and confirmed by material evidence
such as scratch marks, high levels of sodium, and inadequate DNA in the athletes’
samples.

e Based on comfortable satisfaction, an athlete could be found to be a protected athlete
and as such a beneficiary and participant in the doping scheme, and thus guilty of
ADRVzs, if: (a) the athlete featured on the Duchess List, which indicated that the
athletes on the list were provided access to a specific cocktail of Prohibited Substances
and who were shielded from adverse analytical findings during doping control in Sochi
through automatic swapping; and/or (b) objective evidence of tampering could be
retained with respect to one or more of an athlete’s samples. Such evidence consists
of forensic marks indicative of surreptitious opening of a sample and/or evidence of
abnormal sodium levels in their urine and/or DNA results indicative of urine mixing.

e In certain cases, and further to the above, the IOC DC relied on circumstantial
evidence indicating that certain athletes benefited from protection.

On 22 December 2017, the Respondent challenged the Athlete’s nomination of Mr. Boris
Vittoz as arbitrator.

On 23 December 2017, the Athlete challenged the Respondent’s nomination of the Hon.
Michael J. Beloff as arbitrator.

On 24 December 2017, the Hon. Michael J. Beloff, while not accepting the grounds for
challenge asserted by the Athlete, declined his nomination as arbitrator.

On 27 December 2017, the Respondent nominated Prof. Dr. Martin Schimke in place of the
Hon. Michael J. Beloff as arbitrator. Prof. Dr. Schimke, however, did not accept his
nomination.

On 28 December 2017, the Respondent nominated Dr. Dirk-Reiner Martens, Attorney-at-
Law in Munich, Germany as arbitrator.

On 3 January 2018, Mr. Vittoz, while not accepting the grounds for challenge asserted by the
Respondent, declined his nomination as arbitrator.

On 4 January 2018, the Athlete nominated Prof. Dr. Michael Geistlinger, Law Professor in
Salzburg, Austria as arbitrator.
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On 5 January 2018, the Athlete filed a Joint Appeal Brief in the Sochi Appeals, including 50
Exhibits, as well as an Individual Appeal Brief, in accordance with the Procedural Agreement
and Article R51 of the Code.

The Athlete’s request for relief was drafted as follows:

“(1) that the Decision of the IOC Disciplinary Commission in the matter of Ekaterina Pashfkevidh
... dated 11 December 2017 be annulled,

(2) that the Panel find that the Appellant’s due process rights were violated by the IOC Disciplinary
Commission;

(3) that the IOC be ordered to pay the costs of the arbitration (if any) and the Appellant’s legal fees
and expenses”.

On 8 January 2018, following a consultation phase with the Parties on the selection of the
President of the Panel, the CAS Court Office, on behalf of the Deputy President of the
Appeals Arbitration Division, informed the Parties that the Panel constituted to decide this
appeal was as follows:

President: Prof. Dr. Christoph Vedder, Law Professor in Munich, Germany
Arbitrators:  Prof. Dr. Michael Geistlinger, Law Professor in Salzburg, Austria
Dr. Dirk-Reiner Martens, Attorney-at-Law in Munich, Germany

Throughout the procedure, this Panel was referred to as “Panel 27.

On the same date, the CAS Court Office confirmed the constitution of another Panel which
would, on agreement of the Parties, also hear the common issues relevant to the Sochi
Appeals. This Panel was comprised of Prof. Dr. Christoph Vedder (President), Dr. Hamid G.
Gharaviand Dr. Dirk-Reiner Martens (Arbitrators). Throughout the procedure, this Panel was
referred to as “Panel 17,

On 15 January 2018, the Athlete filed a request for urgent relief seeking an extension of the
late entry deadline for the forthcoming 2018 Olympic Winter Games in PyeongChang, as well
as the Invitation Review Panel and the Olympic Athlete of Russia Implementation Group to
consider the Athlete’s entry, until 5 February 2018.

On 16 January 2018, the Athlete filed a witness statement.

On 17 January 2018, the Respondent filed its Joint Answer Brief in the Sochi Appeals,
including 546 Exhibits, as well as an Individual Answer Brief with respect to the Athlete in
accordance with the Procedural Agreement and Article R55 of the Code. Within this
submission, the Respondent filed expert reports and witness statements as follows:
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Expert Reports:

e Prof. Christophe Champod
e Prof. Michel Burnier
e Dr. Vincent Castella

Witness Statements:

e Prof. Richard McLaren
e Dr. Grigory Rodchenkov

The Respondent’s individual request for relief was drafted as follows:
“The Respondent requests:
(1) The Appeal filed by Ekaterina Pashkevich is dismissed.

(2) The Decision of the IOC Disciplinary Commission in the matter of Ekaterina Pashkevidy . ..
dated 11 December 2017 is confirmed.

(3) The I0C is granted an award for costs”.

On the same day, 17 January 2018, the Athlete filed her expert reports and witness statements
as follows:

Expert Reports:

e Mr. Geoffrey Arnold
e Mr. Alexey Bushin

e Dr. Evgenia Burova
e Prof. David Charytan
e Dr. Susan Pope

Witness Statements:

e Mr. Evgeny Kudryavtsev
e Mr. Yuri Chizhov

e Mr. Grigory Krotov

e Mr. Maxim Verevkin

e Mr. Andrey Knyazev

On 19 January 2018, the Panel confirmed with the Parties that it would accept the testimony
of Dr. Rodchenkov by video and with his face covered. In such communication, the Parties
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were reminded that it would ultimately be for the Panel to weigh the evidence as presented to
them and to judge it accordingly.

Additionally, on 19 January 2018, the Respondent confirmed that applications for late entties
would be extended until 5 February 2018.

SUBMISSIONS OF THE PARTIES
The Athlete’s Submissions

The Athlete’s submissions, in essence, may be summarised as follows:

Issues common to the Sochi Appeals:
The I0C DC’s reasoning and general approach to the evidence

Although no reasoned decision was rendered by the IOC DC in the Appellant’s case, the
Appellant’s submissions make reference to the IOC DC’s reasoning as it was made known in
its reasoned decisions issued in other cases relating to the group of the 39 Sochi Appellants.
This is based upon the Procedural Agreement which established the particular format of joint
and individual sections of the proceedings. References to the IOC DC made on behalf of the
Appellant in the Joint Appeal Brief and in the Athlete’s Individual Appeal Brief, as well as in
the hearing, refer to arguments that are common to the reasoned decisions that are identical
in substance and also largely in their wording,

The Sochi Appellants submit that the IOC DC fundamentally erred in its application of the
relevant legal framework to the facts of the Sochi Appellants’ cases. In particular, rather than
seeking to determine whether the specific requirements set out in the relevant provisions of
the WADC have been made out in individual cases, the IOC DC took a generic and “broad
brush approach” to its assessment of the evidence. It proceeded from a foregone conclusion,
and applied assumptions and circularinferential reasoning to reach its ultimate conclusion that
the Sochi Appellants were each guilty of ADRVSs. In particular, the Sochi Appellants submit
that:

e The IOC DC began by assumingthe existence of an institutionalised system to protect
certain doped athletes during the Sochi Games. This assumption, however, was based
solely on the “wntradictory and untrue” allegations made by Dr. Rodchenkov.
Notwithstanding that, the IOC DC’s reasoning proceeded on the assumption that Dr.
Rodchenkov’s allegations were true and accurate.

e The IOC DC further assumed, again on the basis of Dr. Rodchenkov’s allegations,
that particular individual athletes were involved in the scheme of institutionalised
doping. It proceeded on that assumption despite the absence of any conclusive
evidence connecting individual athletes to the scheme.



e On the basis of those two assumptions, the IOC DC concluded that the individual
Sochi Appellants must each have: (a) used the Duchess Cocktail; (b) provided clean
urine to be used to replace dirty urine samples with clean ones; and (c) communicated
the number of their doping control samples at the Sochi Games to the persons who
were responsible for tampering with, and substituting the contents of, the samples
provided by the Sochi Appellants during the doping control process.

64. As a result of this approach, the Sochi Appellants submit that the IOC DC disregarded the
fundamental principle that inferences can only be drawn from primary facts that have been
established by admissible evidence.

65.  Furthermore, in respect of the allegations of tampering, the IOC DC did not even attempt to
identify the specific acts that each individual Sochi Appellant purportedly committed. Instead,
it merely asserted that the entire process “forms a chain constitutive in globo of the conduct relevant as
tampering”, and that each individual Sochi Appellant “wust have” participated in the chain and
provided urine to be used for the purpose of tampering,.

66. The Sochi Appellants further submit that the IOC DC’s analysis of the evidence failed to take
into account that:

e Asa result of the time constraints created by the IOC, the Sochi Appellants had no or
only limited opportunity to provide counter-evidence to the reports prepared by the
IOC’s experts.

e The testimony of Dr. Rodchenkov, who is the IOC’s principal witness and the sole
source of many of the allegations against the Sochi Appellants, is unverified and
untested.

e The testimony of other unnamed witnesses referred to in the Mclaren Reports is
inadmissible, and likewise unverified and untested.

e The Evidentiary Disclosure Package of documents that accompanied the McLaren
Reports, which the IOC DC described as ‘“Zudependent and objective evidence”, was in fact
provided by Dr. Rodchenkov. The originals and metadata of those documents had not
been made available to the Sochi Appellants despite their repeated requests for this.
The documents were therefore nothing more than further allegations by Dr.
Rodchenkov.

e The MclLaren Reports are not evidence capable of being used to establish ADRVs
against the Sochi Appellants, but are rather “a compilation of Professor McLaren’s subjective
conclusions” and “a reproduction of unverified witness testimony”.

67. In terms of the application of the principles of the WADC, the Sochi Appellants submit that
the IOC DC applied “@ vague notion of conspiracy”, which does not exist as a freestanding ADRV
under the applicable version of the WADC in force at the time of the Sochi Games.
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Furthermore, the IOC DC sought to merge the concepts of “conspiracy” and “complicity” by
reference to an erroneous interpretation of the explanation of ‘“vertical complicity” in CAS
2007/A/1286-9. Had the IOC DC applied the principles reflected in those decisions correctly,
then it would necessarily have concluded that there is no direct evidence that any of the
individual Sochi Appellants committed an ADRV. Nor, the Sochi Appellants submit, is there
any indication thatany of them acted in cooperation with one another or withany third parties
with a view to committing an ADRV. In particular, the IOCDC gave no consideration to the
subjective intention or knowledge of any of the individual Sochi Appellants in relation to the
alleged scheme.

The Sochi Appellants’ due process rights

In addition to the alleged flaws in the approach and reasoning of the IOC DC, the Sochi
Appellants further submit that the proceedings before the IOC DC violated their fundamental
due process rights.

In particular, the Sochi Appellants submit that:

e The IOC notified most of the Sochi Appellants that it had opened formal
investigations against them on 22 December 2016. Thereafter, the Sochi Appellants
under investigation heard nothing further from the IOC for several months. It was
only in October 2017 that the IOC informed those individuals that the investigations
had been completed. Moreover, the remainder of the Sochi Appellants, i.e. those who
had not been notified they were under investigation in December 2016, were only
informed for the first time of the fact they were under investigation in October 2017.

e The IOC did not provide copies of the scientific reports and analyses it had
commissioned until very late in the procedure. In some instances, the IOC’s expert
evidence was only provided to the Sochi Appellants a matter of days before the
hearings before the IOC DC. The 10C therefore “held back evidence until the last possible
moment”, with the result that the Sochi Appellants were unable to prepare their defences
in an adequate manner.

e In addition to the IOC’s failure to disclose those scientific reports and analyses within
a reasonable time, the IOC refused, and in some instances continues to refuse, the
Sochi Appellants’ requests for access to relevant documents and evidence in the IOC’s
possession. The Sochi Appellants unsuccessfully requested access to: (a) BEREG-KIT
sample bottles; (b) DNA-relevant materials and protocols; (c) photographs and video
footage produced by Prof. Champod; (d) IOC statistics; and (¢) anun-redacted version
of Dr. Rodchenkov’s diary.

e Lastly, despite the fact that the evidence of both Dr. Rodchenkov and Prof. McLaren
was treated as being of “wajor significance” by the IOC DC, the Sochi Appellants were
denied the opportunity to cross-examine either of those individuals.
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The Sochi Appellants, therefore, submit that the IOC: (a) failed to disclose in a timely manner
the evidence that would be used against them; (b) withheld key evidence and information; (c)
failed to provide a proper opportunity for the Sochi Appellants to review reports and analyses;
and (d) failed to provide the Sochi Appellants with a proper opportunity to file rebuttal
evidence in response to the IOC’s evidence.

As a result, the Sochi Appellants submit that the IOC unfairly deprived them of the
opportunity to propetly present their case. Those ‘“repeated breaches” of the Sochi Appellants’

fundamental due process rights impugn the legitimacy of the entire process and vitiate the
validity of the IOC DC’s decisions.

In support of this argument, the Sochi Appellants point out that the Doping Hearing Panel of
the International Bobsleigh and Skeleton Federation (“IBSF”) recently delivered a decision
which held that

“not hearing Dr Rodchenkov before a proper Disciplinary Commission or Hearing Panel [...] is
convincingly probable to be contested before a Court as being not compatible with the principles of
international law, Swiss procedural law and inparticularwith article 6 § 1 of the European Convention
for the Protection of Human Rights regarding the right to a fair process” (Decision of the IBSF
Doping Hearing Panel in the matter of Aleksander Tretiakov dated 18 December 2017,
para. 53).

The burden and standard of proof

The Sochi Appellants submit that the IOC bears the burden of proving, to the comfortable
satisfaction of the Panel, that the Sochi Appellants have committed ADRVs. In this regard,
the Sochi Appellants refet to the CAS awards in CAS 2004/0/645 and CAS 2004/0/649 in
support of the proposition that the evidence required in order to satisfy the comfortable
satisfaction standard must reflect the gravity of the wrongdoing alleged against the Sochi
Appellants and, in particular, the more serious the allegation, the lesslikelyitis that the alleged
event occurred, and hence the stronger the evidence that is required before the occurrence of
the event is established.

In this regard, the Sochi Appellants note that the Disciplinary Commission of the International
Luge Federation (“FIL”) recently delivered a decisionin respect of one of the Sochi Appellants
which stated that:

“this matter concerns a doping violation that is to be seen as severe as the 10C has issued lifelong
ineligibility of the athlete from the Olympic Games. Therefore the degree of conviction of the doping
violation must be at the upper end of the range of the standard of proof so that a high level of conviction
is necessary in order to impose sanctions against the athlete” (Decision of the FIL Disciplinaty
Commission in the matter of Albert Demchenko dated 12 January 2018).
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The alleged ADRV s under the WADC

The Sochi Appellants state that throughout the proceedings, it has been unclear precisely
which provisions of the WADC the IOC alleges that the Sochi Appellants violated. The IOC
DC ultimately referred to three categories of ADRVs, namely: (a) tampering pursuant to
Article 2.2 and M2.1 of the 2009 Prohibited List or pursuant to Article 2.5 of the WADC; (b)
use of a Prohibited Substance pursuant to Article 2.2 of the WADC; and (c) “cover up /
complicity” pursuant to Article 2.8 of the WADC.

In respect of Articles 2.2 and 2.5:

e The Sochi Appellants criticise the IOC DC’s conclusion that, ‘i would not even be

necessary to demonstrate that the Athlete was a conscious participant in the process and was aware of
its subversion purpose to conclude that a violation of tampering pursuant to Art 2.2 of the 2009
WADC is ... established”. The Sochi Appellants submit that it is absurd to apply a strict
liability standard to allegations of tampering. It would be contrary to natural justice for
an athlete to be found to have committed an ADRYV in circumstances where an athlete
provides a cleanutine sample, which is then used without his /her knowledge by a third
party in a process which the athlete has no knowledge of. Instead, the IOC must
establish, in respect of each individual Sochi Appellant, that he/she actively and

knowingly committed an act that constitutes tampeting pursuant to Article 2.2 and/or
2.5 of the WADC.

Further, the Sochi Appellants submit that the provision of clean urine alone does not
fallunder the Prohibited Method of urine substitution. The Sochi Appellants therefore
argue that the IOC DC erred in law when it asserted that an athlete who provides clean
urine ‘“commits tampering as much as the person who actually carries ont the urine substitution”.

In relation to Article 2.8, the Sochi Appellants submit that:

e Whereas ‘“wnspiracy” is expressly referred to in Article 2.9 of the 2015 WADC,

“onspiracy”is not referred to in Article 2.8 of the 2009 WADC. Instead, under the 2009
WADC “conspiracy”is merely a possible aggravating circumstance pursuant to Article
10.6. It is not an independent ground for a finding of an ADRV.

For the purposes of Article 2.8 of the WADC, complicity or cover-up requires proof
that the athlete is acting with znfent, i.e. with a degree of knowledge of the actions
he/she is complicit in.

Consequently, in order to establish a violation of Article 2.8 of the WADC against an
individual athlete, the IOC must demonstrate not only that the athlete committed an
act which assisted or covered up the commission of an ADRYV by a third party, but
that they did so with the intention of assisting or covering up that ADRV.
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The evidence against the Sochi Appellants, Dr. Rodchenkov’s testimony

The Sochi Appellants submit that Dr. Rodchenkov’s testimony cannot be relied upon to
support any of the ADRVs alleged by the IOC.

First, the Sochi Appellants submit that Dr. Rodchenkov’s evidence is unverified by any other
witnesses or documentary evidence. Despite this lack of corroboration, the IOC has
unquestioningly accepted the truthfulness of that evidence and has not sought to test or
independently verify his testimony.

Second, the Sochi Appellants submit that Dr. Rodchenkov is not a credible witness. In
particular, they submit that Dr. Rodchenkov provided his testimony to Prof. McLaren in a
context where he was facing deportation from the United States to Russia, where he would be
likely to face criminal prosecution. Accordingly, Dr. Rodchenkov had an interest in telling a
spectacular story that downplayed his own involvementin the cover-up of positive doping
test results and instead framed the story as one involving sophisticated and far-reaching
wrongdoing orchestrated by the Russian State. There is, however, no evidence to support
these claims.

The Sochi Appellants alsoallege that Dr. Rodchenkov has repeatedly changed his story during
the past three years in order to promote his own personal interests. He only made allegations
of a widespread State-sponsored conspiracy after the Independent Commission exposed his
criminal activities. According to the Sochi Appellants, if Dr. Rodchenkov had truly been
interested in “coming clean” about this involvement in wrongdoing, he would have done so as a
confidential witness before the Independent Commission. Instead, however, “he demonstrably
lied to the Independent Commission”, which went on to recommend the imposition of serious
sanctions against him. Only at that point did Dr. Rodchenkov decide to “wme clean”. Even
then, however, he elected to provide his story first to the media, and not to the relevant
criminal or anti-doping authorities.

In addition to repeatedly changinghis story, the Sochi Appellants submit that there are “s#iking
inconsistencies” in Dr. Rodchenkov’s testimony, which the McLaren Reports fail to address. By
way of example:

e Between July and December 2016, Dr. Rodchenkov changed his testimony regarding
his knowledge of the methodology that the FSB allegedly used to open the sealed B
sample bottles at the Sochi Games. Whereas the First McLaren Report recorded that
it was not known how those bottles were opened, in the Second McLaren Report it
was recorded that Dr. Rodchenkov “recalled” personally witnessing the actual tools that
were used to open the bottles.

e Similarly, Dr. Rodchenkov has provided inconsistent accounts regarding the
composition of the alleged Duchess Cocktail. Having originally stated that the
“cocktail” consisted of a mixture of trenbolone, oxandrolone and methasterone, he
subsequently —and without any explanation — changed the description to trenbolone,
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oxandrolone and metenolone. Metenolone is an entirely different steroid with
different chemical properties to methasterone.

e Dr. Rodchenkov also initially told Prof. McLaren that, “there was an FSB agent in ead
Sochi doping control station responsible for sending the DCF's for protected Russian athletes to Irina
Rodionova [the Deputy Director of the Centre for Sports Preparation] to be forwarded to Dr.
Rodchenkov or his secretary to ensure that the correct samples were swapped”. He later stated,
however, that the athletes themselves transmitted images of the DCFs to Ms.
Rodionova. Subsequently, Dr. Rodchenkov amended his testimony yet again,
informing the Schmid Commission that “?he athlete or accompanying person” or “the DCO
or corrupt personnel at the Doping Control Station”were responsible for photographing the
DCFs and sending the images to Ms. Rodionova.

Furthermore, the Sochi Appellants also submit that the IOC’s own forensic analysis
undermines Dr. Rodchenkov’s allegations. In this regard:

e While the IOC contends that all of the protected athletes named on the Duchess List
automatically had their samples swapped, the forensic analysis commissioned by the
IOC found no conclusive evidence of tampering with the samples. Even on the basis
of the IOC’s own classification of scratch marks — which the Sochi Appellants submit
was fundamentally flawed —a total of 119 out of 171 examined bottles from the Sochi
Games contained no marks at all that could potentially indicate tampering.

e The IOC was forced to close disciplinary proceedings against several Russian athletes
despite Dr. Rodchenkov’s allegations against those athletes. In particular, Dr.
Rodchenkov had alleged that two identified female athletes were participants in the
alleged conspiracy. This allegation was based entirely on the fact that their names
appeared on the so-called “Medals-by-Day List”. That document — as the IOC has since
acknowledged —is of no probative value. As a consequence, the IOC had to terminate
the proceedings against those two athletes despite Dr. Rodchenkov expressly
implicating them in wrongdoing.

Lastly, the Sochi Appellants state that Dr. Rodchenkov is “@ auminal and a drug dealer with an
admitted history of doping-related offences”. Dr. Rodchenkov was found by the Independent
Commission to be personally involved in the manipulation of blood and utine samples for his
own financial gain, including by soliciting and accepting bribes. As such, he had a clear motive
to blame his own wrongdoing on others. This was reflected in the IC Report, which also
described Dr. Rodchenkov as “obstructive”and “not credible”. Similarly, the First McLaren Report
noted that, “there are allegations against [Dr. Rodchenkov] made by varions persons and institutional
representatives ... that might impinge on his credibility in a broader context”.

Third, the Sochi Appellants submit that a number of allegations asserted by Dr. Rodchenkov
against the Sochi Appellants are based on diary entries that are of no probative value. In
particular, they contend that the authenticity of the diary has not been independently verified.
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They also note that the diary was only mentioned in passing in the MclLaren Reports,
suggesting that Prof. McLaren either did not see the diary or accorded it no probative value.

Direct evidence regarding the commission of ADRV s by the Sochi Appellants

The Sochi Appellants submit that there is no direct evidence that any of them actively
committed an ADRV or otherwise knew of, were involved in, or benefited from an ADRV
committed by third parties.

The Sochi Appellants submit, first, that there is no evidence that any of them ever took the
Duchess Cocktail. In this regard:

e There is no dispute that none of the Sochi Appellants’ samples collected during the
Sochi Games contained any Prohibited Substances. In particular, none of the samples

showed the presence of any of the three substances that allegedly comprised the
Duchess Cocktail.

e All of the Sochi Appellants underwent numerous doping control tests outside of
Russia, which by definition was beyond the reach of any Russia-based institutionalised
doping system. None of the samples provided by the Sochi Appellants outside Russia
ever tested positive for any Prohibited Substance.

e Dr. Rodchenkov alleges that the presence of an athlete’s name on the Duchess List
meant that they were ‘profected” and were therefore authorised to take the Duchess
Cocktail. However, Dr. Rodchenkov has also confirmed that: (a) he neveradministered
the Duchess Cocktail to any athletes; and (b) he never witnessed the Duchess Cocktail
being administered to any athletes. His testimony concerning the consumption of the
Duchess Cocktail by individual Sochi Appellants is therefore nothing more than
hearsay, which should be disregarded by the Panel.

e Neither the McLaren Reports nor Dr. Rodchenkov’s witness testimony contain any
detailed information relating to the purported composition or effects, including the
timing of such effects, of the Duchess Cocktail or the dosages and frequency of
administration of the cocktail to individual athletes.

Second, the Sochi Appellants submit that there is no evidence that any of them ever provided
urine outside of regular doping control procedures. Each of the Sochi Appellants denies ever
having provided clean urine outside of regular testing procedures. There is no evidence that
disproves those denials. In particular, the Sochi Appellants submit that while the McLaren
Reportts refer briefly to documents that list athletes who allegedly provided clean urine for
storage in the “urine bank”, the origin and purpose of these documents is unclear and their
alleged relevance is based solely on Dr. Rodchenkov’s unreliable testimony.
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Third, the Sochi Appellants submit that there is simply no evidence that any of the Appellants
communicated information regarding their samples to any third parties. In particular:

e The sole basis for this allegation is Dr. Rodchenkov’s testimony, which aside from
being generally unreliable, is also very vague. Dr. Rodchenkov admits that he never
personally witnessed any athletes transmitting information regarding their samples to
anyone.

e Further, as noted above, Dr. Rodchenkov has provided inconsistent evidence on this
point, havinginitially stated that the information was transmitted to Ms. Rodionova by
FSB agents based in each doping control station, rather than by the athletes who had
just provided the samples.

Indirect evidence regarding ADRIV s by the Sochi Appellants

In addition to the absence of direct evidence, the Sochi Appellants also submit that there is
no indirect evidence that any of the Sochi Appellants committed an ADRV.

Scratch Marks

In respect of the forensic analysis of the marks on the sample bottles commissioned by the
IOC, the Sochi Appellants submit that the analysis carried out by Prof. Champod’s team at
the Lausanne Laboratory has a number of serious flaws.

First, the Lausanne Laboratory developed a threefold classification of marks that fails to
propetly reflect uncertainty in the origin of many marks. In particular, the laboratory
automatically classified all marks thatare not compatible with “F marks” (namely marks “#ypical
of those consecutive to the manufacturing process ") or “U marks” (namely marks “#ypical of those observed
... when the bottle is regularly closed”) as “T marks” (namely marks “#ypical of those observed consecutive
to a tampering activity”). The laboratory’s approach to the classification of marks therefore made
no allowance for any error rate or alternative explanation of the marks. This is particulady
problematic in view of the fact that:

e The Lausanne Laboratory acknowledged that the distinction between different
categories of marks is not certain.

e The Lausanne Laboratory acknowledged that it could not be certain of the origin of
particular marks.

e The Lausanne Laboratory acknowledged that certain marks that were classified as T
marks were not compatible with the T marks that the laboratory had produced under
controlled conditions.
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Second, the empirical data on which the LLausanne Laboratory’s analysis was based was too
limited. In particular, the “warks of known status”, which formed an important part of the
laboratory’s framework for classifying marks on bottles from the Sochi Games, was based on
experiments conducted on just 11 sample bottles. This limited number of bottles was
incapable of providing reliable empirical data from which conclusions could reliably be drawn

regarding the origins of the marks on the Sochi sample bottles.

Third, the Lausanne Laboratory failed to test any alternative hypotheses. Instead, it focused
exclusively on two alternative propositions, namely that bottles under examination: (a) were
initially closed inaccordance with regularinstructions and then forcibly reopened with metallic
tools before being resealed with the same cap; or (b) were closed regularly without any
wrongdoing. As a result, the Lausanne Laboratory did not consider alternative hypotheses
regarding the origin of marks on the bottles: for example, individual manufacturing
characteristics arising from the bottles being produced on different machines, the introduction
of foreign particles into the bottles during the sample collection process, or acts of sabotage.

Fourth, the Lausanne Laboratory failed to modify its initial hypothesis after that hypothesis
failed. In particular, both of the alternative propositions described above assumed that the
bottles under examination had been closed in accordance with “regu/ar” instructions. The
instructions issued by the manufacturers of the BEREG-KIT bottles state that when closing
the bottle, the plastic cap should be turned “wntil it moves no further”. The initial testing
conducted by the Lausanne Laboratory, however, found that too many marks were left when
they attempted to open bottles closed between 12 clicks and 15 clicks (the maximum possible
closure). Accordingly, the laboratory decided to vary the state of closure to between 6 and 11
clicks. As a result, although the initial hypothesis, that the bottles had been closed according
to regular instructions, failed, the laboratory did not modify the hypothesis or consider an
alternative hypothesis. The Sochi Appellants submit that this is both “ontrary to the scientific
method” and “a rather plain sign of bias”.

Fifth, the methodology for opening the bottles that the LLausanne Laboratory employed was
entirely based on Dr. Rodchenkov’s unverified allegations. The tools that the laboratory used
to open the sample bottles were designed in a way that was intended to replicate the tools
described by Dr. Rodchenkov. However, it has never been established whether those tools
resemble that description and there has been no contact between the Lausanne Laboratory
and Dr. Rodchenkov. The Sochi Appellants submit that this is “bighly questionable” since
another forensic examiner used different tools to produce what appeared to be similar results.
This “mplies that a range of items or conditions could result in the production of similar marks on the plastc
caps”.

Sixth, the experiments carried out by the Lausanne Laboratory were not carried out in
conditions comparable to those that existed during the Sochi Games when the tampering was
alleged to have occurred. In particular:

e  While the sample bottles in Sochi would have been filled with urine, the Lausanne
Laboratory only opened empty sample bottles in an upside-down position. It is
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unclear, however, whether the same marks would be produced irrespective of whether
the bottles are opened upside-down or correct-side-up. Indeed, it is unclear whether it
is even possible to open an upside-down bottle that is filled with urine.

e The Lausanne Laboratory did not consider whether the long-term freezing of sample
bottles might have affected the marks that appear inside the bottle caps. This is
significant, since freezing causes expansion and retraction, which can result in
distortion or movement. This cannot be ruled out as a cause of marks.

e The Lausanne Laboratory also failed to consider whether the oxidation of the metal
ring, which was observed in a number of cases, could have affected the marks found
on the plastic caps.

Seventh, the Sochi Appellants submit that since the Lausanne Laboratory elected to carry out
its examination of the Sochi bottles by using imaging techniques that can be deployed through
the bottle caps, it followed that the marks were “not examined directly, butrather though the distortion
effect of the plastic cap”. In the Sochi Appellants’ submission, this “undisputedly increases the error
rate”.

Eighth, the Sochi Appellants submit that the members of the teamwho carried out the relevant
experiments and forensic analysis at the Lausanne Laboratory were insufficiently qualified to
conduct these tasks. In particular, several members of the team were undergraduate or
postgraduate students who had only undergone a limited 15-day training programme and who
were therefore “wmpletely inexperienced” in assessing marks and scratches. This fundamentally
undermines the reliability of the entire exercise.

In any event, the Sochi Appellants submit that quite apart from the methodological and
analytical flaws summarised above, the results of the analysis carried out by the Lausanne
Laboratory did not yield any conclusive evidence that the Sochi Appellants’ sample bottles
had been tampered with. In particular:

e The Lausanne Laboratory found no T marks on 119 out of 171 examined sample
bottles. The Laboratory concluded that it was ten times more probable that these
sample bottles had #of been manipulated than that they had been manipulated.

e Further, in respect of 18 of the 171 samples bottles, the Lausanne Laboratory found
one or more isolated T marks. The laboratory concluded that these results were
“nentral”. As such, the marks on those 18 bottles are not indicative of tampering,.

e In respect of the remaining 34 bottles, the LLausanne Laboratory found multiple T
marks. The laboratory stated, however, that, “we do not claim that it is impossible to make
such observations under the proposition on normal use of the bottle”.



(i)  Sodium Content

101. In respect of the sodium content analysis commissioned by the IOC, the Sochi Appellants
make a number of submissions:

102. First, out of a total of 230 urine samples collected from Russian athletes during the Sochi
Games, Prof. Burnier identified just 13 samples from 12 athletes that showed unusually high
levels of sodium. The overwhelming majority of the samples showed a normal sodium
concentration. The Sochi Appellants submit that a normal level of sodium is strong evidence
that those samples were not tampered with.

103. Second, in any event, in respect of the samples that did show a high sodium concentration,
there are a multitude of causes other than tampering that may account for those elevated
sodium levels. High levels of sodium in individual samples from Russian athletes who
competed at Sochi are therefore not necessarily indicative of wrongdoing. In this regard, the
Sochi Appellants submit that:

e The size of the reference population selected by Prof. Burnier for the purpose of
establishing normal reference ranges for urinary sodium concentrations is not large
enough to provide a reliable set of mean and standard deviation values.

e Jtis alsounclear, in any event, whether the reference population (namely athletes who
competed at the Olympic Winter Games in Vancouverin 2010) was medically, racially
or dietarily representative of the Russian athletes who competed at Sochi. The validity
of the comparison between the reference population and the Sochi samplesis therefore
questionable.

e Individual urine samples are not a reliable indicator of individual sodium intake. This
is because levels of urinary analytes (e.g. sodium) are dynamic and often vaty
significantly depending on the physiological state of the person providing the sample.

e In addition, there are a multitude of individual physiological factors, such as blood
pressure and state of hydration, and external factors, such as food intake and eating
habits, that can significantly affect urinary sodium concentration. As such, it is not
possible to describe a particular sodium value as “normal” or “abnormal” without
knowing the physiological state, bodyweight and medical condition of the individual
at the time the sample is provided.

104. Third, in order to measure the sodium concentrationin the “out/ier” samples, it was necessary
for those samples to be diluted by the laboratory. If dilution is carried out incorrectly, then
this can result in a substantial multiplication error. In the circumstances, it cannot be ruled out
that the values that the IOC’s expert identified as “won-physiological” are, in fact, the product of
errors in the laboratory’s dilution process rather than evidence of sample manipulation.
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DNA Analysis

With respect to the DNA analysis commissioned by the IOC, the Sochi Appellants submit
that contrary to the IOC’s position, this forensic evidence in fact supports the Sochi
Appellants’ case that no tampering of samples occurred.

First, only two of the 139 urine samples subjected to DNA testing were shown to have a
mixture of two or more individuals’ DNA. This confirms that the urine in the Sochi
Appellants’ sample bottles was indeed their own urine, rather than someone else’s urine.

Second, with respect to the two samples which were reported as having more than one
g
person’s DNA:

e The IOC inexplicably waited more than 10 months before it transmitted the relevant
DNA reports to the Sochi Appellants in October 2017. This significantly impeded the
Sochi Appellants’ ability to propetly analyse the reports and to prepare detailed rebuttal

evidence.

e In any event, notwithstanding that inexplicable delay, the Sochi Appellants have
obtained expert DNA evidence from an independent forensic scientist, Dr. Susan
Pope, which establishes that there is a possibility that the mixture was caused by
contamination or other irregularities before or during the testing process. Further, Dr.
Pope explained that the quantity of extraneous DNA found in those two samples was
very small. This does not fit with Dr. Rodchenkov’s explanation that urine from
several athletes was mixed for the purposes of substituting samples.

Duchess List

The Sochi Appellants further submit that the Duchess List does not constitute evidence that
the Sochi Appellants used Prohibited Substances, or were involved in or aware of, any doping
or tampering scheme.

First, the Sochi Appellants submit that the Duchess List is nothing more than a competition
schedule, which was prepared ahead of the Sochi Games for the purpose of identifying
potential medallists. The Russian Olympic Committee has confirmed this was the case. The
only evidence to the contrary is Dr. Rodchenkov’s unsupported allegation. Neither the IOC
DC nor Prof. McLaren ever sought to verify whether this allegation is correct.

Second, the Sochi Appellants submit that the origin of the Duchess List is dubious. Dr.
Rodchenkov is the only source of information regarding the origin of the document. There is
no independent corroborating evidence concerning the identity of the creators of the Duchess
List or the accuracy of the information contained in it. In this regard, neither Prof. McLaren
nor the IOC has disclosed any metadata that could potentially clarify the circumstances in
which the document was created.
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Third, the Duchess List contains inaccuracies and inconsistencies with material contained
within Prof. McLaren’s Evidentiary Disclosure Package (“EDP”) that further diminish its
probative value. In particular, in several instances the same alphanumeric redaction code has
been used to refer to two different athletes on the Duchess List and in the EDP. Further,
several of the alphanumeric redaction codes relating to several particular athletes are
inexplicably missing from a document that is alleged to be an English translation of the
Duchess List. These errors and discrepancies further undermine the probative value of the
Duchess List.

Prof. McLaren’s Reports

The Sochi Appellants further submit that testimony provided to Prof. McLaren by anonymous
witnesses, which was subsequently used to provide support for the conclusions set out in the
McLaren Report, has no probative value in these proceedings.

The Sochi Appellants submit that the contents of the McLaren Reports do not constitute
admissible evidence that could be used to support any ADRYV in these proceedings. In this
respect, the Sochi Appellants submit in particular that:

e The MclLaren Reports are merely the views and conclusions of one person based ona
compilation of unverified witness testimony, documents and forensic analyses.

e The McLaren Reports expressly make it clearthat the reports are not intended to assess
whether anyindividual athletes have committed an ADRV. Since the McLaren Reports
were published, Prof. McLaren has confirmed repeatedly that the reports were not
intended, and did not seek, to investigate potential ADRVs by individual athletes.

e Inany event, there is no indication that the findings containedin the McLaren Reports
have been verified or tested since they were published. Prior to the proceedings before
the CAS, the Sochi Appellants have had no opportunity to question Prof. McLaren.
The contents of his reports must therefore be considered “a mere manifestation of Professor
Mcl_aren’s personal views”.

Appropriate Sanctions

In addition to their submissions concerning the ADRVs that the Sochi Appellants are alleged
to have committed, the Sochi Appellants submit that, even if they were to be found to have
committed ADRVs, the sanction imposed by the IOC DC, namely ineligibility from all future
editions of the Olympic Games, is grossly disproportionate.

The Sochi Appellants note that the IOC DC’s decisions do not explain the factors that led it
to impose sanctions of this magnitude against the Sochi Appellants. As a result, the Sochi
Appellants submit that the IOC DC disregarded the detailed mandatory framework set out in
the WADC.
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The Sochi Appellants argue that while the Olympic Charter and the IOC ADR applicable to
the Sochi Games merely establish a general rule that athletes may be declared temporarily or
permanently ineligible from participatingin future editions of the Olympic Games, the precise
sanctions to be applied in individual cases must be determined in accordance with the WADC.
The provisions of the WADC are /ex specialis in cases where anti-doping organisations such as
the IOC impose what constitute de facfo sanctions even if in formal terms they are castin terms
of eligibility rules.

The IOC alleges that the Sochi Appellants committed violations of three specific provisions
of the WADC, namely:

e Article 2.2 (Use of Prohibited Substance or Prohibited Methods);
e Article 2.5 (Tampering with any part of Doping Control); and
e Article 2.8 (Complicity).

In each case, the WADC lays down specific provisions concerning the sanctions applicable to
violations of those respective provisions. In particular:

e For the ADRV of tampering, Article 10.3.1 of the WADC provides that a first-time
offender shall receive a two-year period of ineligibility unless the conditions in Article
10.5 or Article 10.6 are met. Under Article 10.6, if the tampering occurs as part of a
doping plan or scheme, then the period of ineligibility may be increased up to a
maximum of four years.

e For the ADRV of use of prohibited substances or prohibited methods, Article 10.2 of
the WADC provides that a first-time offender shall receive a two-year period of
ineligibility. Again, this can be increased to four years if there are aggravating
circumstances, which can include repeat commission of ADRVs, conspiracy or
deceptive conduct to avoid detection of an ADRV.

e For the ADRV of complicity, Article 10.3.1 of the WADC provides that the sanction
for first-time offenders shall be “four @) years up to lifetime ineligibility” unless the
conditions in Article 10.5 are met.

Accordingly, it follows that the IOC can only impose lifetime bans against the Sochi
Appellants by establishing that they committed the ADRV of complicity. Evenif that ADRV
is established, however, a lifetime ban is the maximum possible sanction. The imposition of
this sanction is conditional upon the proper exercise of the IOC’s discretion. In particular, the
IOC must have regard to the specific circumstances of each individual athlete’s case and must
provide proper reasons for its decision to impose the maximum sanction.

The Sochi Appellants submit that in the present cases there is no evidence that the IOC DC
considered the various individual circumstances of each of the Sochi Appellants. On the
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contrary, all of the reasoned decisions contain identical wording despite the significant
differences between individual cases. It is clear, therefore, that the IOC DC wrongly imposed
blanket sanctions on the Sochi Appellants without any consideration of or reference to their
respective individual circumstances.

Issues in the Athlete’s appeal

The Athlete submits that there is no evidence that she committed an ADRV. The Athlete
points out that there are “only three concrete allegations of wrongdoing” against her, namely that:

e she took the Duchess Cocktail developed by Dr. Rodchenkov;

e she provided cleanurine outside of regular testing procedures to be used for an alleged
urine bank; and

e she transmitted the sample numbers from her DCFs to Ms. Rodionova to enable the
subsequent swapping of her samples.

The Athlete submits that: (a) the IOC failed to adduce any evidence capable of supporting any
of these allegations; and (b) the only source for these allegations is the testimony of Dr.
Rodchenkov, which was wholly unreliable and in any event mere hearsay when it comes to
these specific allegations.

In relation to her alleged consumption of the Duchess Cocktail, the Athlete submits that: (a)
she did not takeit; and (b) neither Prof. McLaren nor the investigations conducted by the IOC
have revealed any evidence that the Athlete actually consumed any Prohibited Substance.

Although Dr. Rodchenkov acknowledges that the Athlete was not on the Duchess List, he
nonetheless alleges that the Athlete wasa “profected athlete” and was therefore authorised to take
the Duchess Cocktail; however, he also confirmed that he never administered the Duchess
Cocktail to athletes and never personally witnessed any athletes consuming that ‘“cocktail”.
Accordingly, the Athlete submits that Dr. Rodchenkov’s testimony is mere hearsay, which
should be disregarded, especially as it is not corroborated by any further evidence on the
record. Dr. Rodchenkov’s testimony is not evidence that can comfortably satisfy the Panel
that the Athlete took the Duchess Cocktail or any prohibited substance. On the contrary, all
of the negative doping tests that the Athlete was subject to in Russia and abroad prove that
she is a “clean athlete”.

Furthermore, the Athlete points out that her name was indeed not on the Duchess List.

In relation to the provision of clean urine outside regular testing procedures, the Athlete
submits that other than undergoing mandatory bi-annual medical check-ups at a hospital in
Moscow, the Athlete never provided any urine outside of regular testing procedures. In this
regard, the Athlete states that while the McLaren Report refers to a number of documents that
purportedly listathletes who provided cleanurine for a “urine bank”, the Athlete did not appear



127.

128.

129.

on any of those lists. Further, while Dr. Rodchenkov stated that he saw urine bottles
containing the clean urine of unspecified members of the Women’s Ice Hockey Teamin the
FSB Command Centre on 1 February 2014, he did not name the Athlete in this context, and
there is no evidence on record implicating her specific involvement. The Athlete submits that
“This is all the more telling given that in his ‘affidavit’, Dr Rodchenkov alleges that ‘[m]y staff catalogued all
samples’ supposedly received for the ‘urine bank’, which would imply that some form of comprehensive
documentary evidence would exist if Dr Rodchenkov’s allegations were true”. In the circumstances,
therefore, there is simply no evidence that the Athlete ever provided urine outside of normal
testing procedures — still less that she did so in order to contribute to a “urine bank”.

In relation to the communication of information regarding her sample numbers, the Athlete
submits that there is no evidence that she ever transmitted information regarding her samples
to any other person and that she has not done so. In this regard:

e Dr. Rodchenkov’s testimony in relation to this particularissue is “very vague”, which
reflects the fact that Dr. Rodchenkov never personally observed any athlete
transmitting information about their samples to anyone. Dr. Rodchenkov’s testimony
is mere hearsay and should be disregarded by the Panel.

e Furthermore, and in any event, Dr. Rodchenkov’s testimony on this point has been
inconsistent and contradictory. As noted above, according to the First McLaren
Report, Dr. Rodchenkov’s original evidence to Prof. McLaren stated thatan FSB agent
was present at each doping control stationat the Sochi Games and was responsible for
sending the DCFs to Ms. Rodionova for onward transmission to Dr. Rodchenkov. In
a later statement recorded in the Second McLaren Report, however, Dr. Rodchenkov
changed his account to one where it was the athletes, rather than an FSB agent, who
transmitted pictures of their DCFs to Ms. Rodionova. This “whange of story” not only
calls into question Dr. Rodchenkov’s evidence, but also demonstrates that the alleged
doping scheme could have been carried out “withont any knowledge of individual athletes”.

The Athlete further submits that there is no forensic evidence that supports the IOC’s
allegations that she committed an ADRV. In respect of the finding of multiple T marks on
both of her B sample bottles, the Athlete observes that the reports produced by the Lausanne
Laboratory in respect of those sample bottles expressly stated that, in view of the limited
number of bottles that were tested by Prof. Champod’s team, “we do not claim that it is inpossible
to make such observations under the proposition of normal use of the bottle”. According to the Athlete,
“In other words, the Lausanne Laboratory acknowledged that the scope of their investigation was too limited
to allow drawing any adverse inferences with respect to an alleged manipulation of the Appellant’s sample
bottles”. As a result, “there is no conclusive evidence that the Appellant’s sample bottles were tampered with”.

With respect to the sodium analysis of the Athlete’s urine, the Athlete points out that in its
letter dated 19 October 2017, the IOC stated that it had 707 found a non-physiological level of
sodium in her urine samples. The IOC nevertheless submits that this “does not constitute evidence
of the fact that the sample was not effectively manipulated”. The Athlete submits that this amounts to
an illogical and unfair “beads I win, tails you lose” approach on the part of the IOC. Contrary to
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the IOC’s position, however, the absence of an abnormal level of sodium in the Athlete’s urine
does support the Athlete’s case that she did not commit any ADRV. Finally, there is no
evidence, and, in fact, no allegation, that the Athlete herself tampered with her samples, or
that she was involved therein or had knowledge thereof.

In addition, DNA analysis of the Athlete’s urine samples was carried out on behalf of the IOC.
The results of that analysis, which were not communicated to the Athlete until a very late
stage, confirmed that the urine sample contained the Athlete’s DNA. Such results “zhus support
the Appellant’s submission that the urine in her sample bottles was her urine from the outset because ... her
sample bottles were never manipulated”.

In conclusion, the Athlete stated that she has never previously been convicted of an ADRV,
and that there is neither direct evidence nor credible indirect evidence that demonstrates her
commission of an ADRV. As a result of the decision of the IOC DC, the Athlete’s career will
effectively be brought to an end. The Athlete therefore submits that, given the circumstances
of the case, the Panel cannot be comfortably satisfied that the Athlete committed any ADRV.
Accordingly, the decision of the IOC DC should be annulled.

The Respondent’s submissions

The Respondent’s submissions, in essence, may be summarised as follows:

Issues common to the Sochi Appeals
Background to the alleged doping and cover-up scheme

The I0C, in its written submissions, provided a detailed description of the doping and cover-
up scheme that allegedly operated in Russia from 2011 to 2015.

The IOC highlighted the following three “&ey findings” of the First McLaren Report:

e The Moscow Laboratory operated, for the protection of doped Russianathletes, within
a State-dictated failsafe system that the report described as the “Disappearing Positive
Methodology”.

e The Sochi Laboratory operated a unique sample-swapping methodology that enabled
doped Russian athletes to compete at the Sochi Games.

e The Russian Ministry of Sport directed, controlled and oversaw the manipulation of
athletes’ analytical results or sample-swapping. It did this with the assistance of the
FSB, the CSP, and the Moscow and Sochi Laboratories.

The IOC notes that the McLaren Reports and the Schmid Report both identified the
Disappearing Positive Methodology as the origin of the institutionalised doping and cover-up
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scheme. In this regard, the IOC explains that Dr. Rodchenkov identified two aspects to the
Disappearing Positive Methodology in his affidavit. In short:

e The sample numbers of a group of “protected” Russian athletes were communicated to
the Moscow Laboratory in advance of urine analysis being undertaken on those
athletes’ samples. The urine analysis was then terminated after the initial testing
procedure and the results were reported as negative in the Anti-Doping Administration
& Management System (“ADAMS”) and the Laboratory Information Management
System (“LIMS”). If analysts at the Moscow Laboratory detected presumptive adverse
analytical findings in those samples, the findings were reported to the Deputy Minister
of Sport, Mr. Yury Nagornykh.

e In other cases, the Moscow Laboratory would conduct the initial testing procedure on
samples without knowing whether it belonged to a protected athlete. If a presumptive
adverse analytical finding was detected, the Moscow Laboratory would communicate
this information electronically to a member of the Deputy Minister of Sport’s staff.
That individual would then obtain the name of the athlete to whom the sample
belonged from RUSADA. This information would then be communicated to the
Deputy Minister, who would issue eithera “Save”or “Quarantine” order. A “Save” order
required the analysis on the sample to stop and a false negative outcome to be reported
in ADAMS and LIMS. A “Quarantine” order, on the other hand, meant that analytical
work would continue as normal on the sample. In general, prominent Russian athletes
wereissued with “Save”orders, while lower profile Russianathletes and foreign athletes
were generally issued “Quarantine” orders.

In addition to the Disappearing Positive Methodology, the Second McLaren Report also
described the existence of a practice of “washout testing”. In short, this was a process that was
used in order to gauge whether particular performance enhancing substances had cleared from
an athlete’s system prior to their participation in major sporting events. The “washout testing”
process involved the regular collection and examination of an athlete’s urine overa period of
time, to enable the excretion rate of those substances to be measured and to determine
whether the athlete was clean prior to entering a competition.

According to the IOC, the “Sochi plan”had three primary objectives, namely: (a) to facilitate
the use of performance enhancing drugs with short washout periods; (b) to take the urine
samples provided by doped athletes during doping control tests at the Sochi Games and to
swap those samples with clean urine obtained from those athletes before they began taking
the performance enhancing drugs; and (c) to hinder the testing of Russian Olympic athletes
by the IOC or WADA and to impede the delivery of samples abroad.

With respect to the first objective, facilitating the use of performance enhancing drugs with
short washout periods, the IOC submits that the evidence establishes that:

e In 2010, Dr. Rodchenkov began testing combinations of steroids with the aim of
creatinga cocktail of performance enhancing drugs with a reliable and short washout
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period. This experiment ultimately resulted in the creation of a three-steroid cocktail
known as the Duchess Cocktail, which consisted of oxandrolone, metenolone and
trenbolone. In order to ensure a reliable washout period, the three steroids were
dissolved in alcohol.

e Due to the unusual nature of the Duchess Cocktail, the method of ingestion was also
unusual: it involved athletes switling the “wckfzi/” in their mouth, enabling the
performance enhancing substances to enter their bloodstream. As a result of this
unusual manner of ingestion, it was unlikely that any athlete could have unwittingly
consumed the Duchess Cocktail without realising they were ingesting a performance
enhancing substance as part of a centrally orchestrated doping programme.

e Dr. Rodchenkov tested the Duchess Cocktail on his own body and determined that
the washout period was consistently between three to five days — a relatively short
washout period.

With respect to the second objective, enabling the substitution of “Z7r#y” urine samples with
“tlean” urine samples from the same protected athletes, the IOC submits that the evidence
establishes that around March 2013, Ms. Rodionova and vatious coaches and team doctors
instructed approximately 75 Russian winter athletes to begin collecting their own clean urine.
Those athletes were directed to provide approximately five to sevenbottles of cleanurine each
before they began taking the Duchess Cocktail.

Pursuant to those instructions, athletes began collecting clean urine in various commercial
receptacles, e.g. beverage bottles. The instruction that urine should be provided in non-medical
containers would have provided a clear indication to those athletes that their urine would
subsequently be used for an improper purpose.

Alongside the collection of clean urine, the Ministry of Sport created an Excel spreadsheet
that listed the athletes who the Ministry had decided would be protected from doping control
programmes. This spreadsheet was later referred to as the Duchess List. It was created by Mr.
Alexey Velikodny using information obtained and provided by Ms. Rodionova. It was
intended that the athletes named on the Duchess List would receive total blanket protection
from the doping control process before and during the Sochi Games.

In addition, alongside the collection of clean urine and the identification of a list of athletes
who would be shielded from doping control, Dr. Rodchenkov tasked an FSB officer, Mr.
Evgeny Blokhin, with the responsibility of devising a technique to open sealed sample bottles
without damaging the caps of the bottles. In February 2013, Mr. Blokhin reported that he had
successfully devised such a technique.

During the course of the Sochi Games, Mr. Blokhin was in charge of operations within the
FSB Command Centre, which was located in a building adjacent to the Sochi Laboratory.
From that location, Mr. Blokhin oversaw the daily swapping of urine samples provided during
the doping control process by protected Russian athletes.
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According to the IOC, the process of swapping dirty urine samples for clean ones involved
the following stages.

First, when athletes left the doping control station having provided their urine sample, they or
their accompanying person took a photograph of their DCF and sent it by text message to
Ms. Rodionova. At the same time, the Doping Control Officer (“DCO”) or other corrupt
personnel at the doping control stationalso took a photograph of the DCF as a second source
of information. The information from the DCF was then relayed by text message to Dr.
Rodchenkov. Separately, designated back-up coordinators also texted a photograph of the
DCF cither to Dr. Rodchenkov’s assistant, Mr. Yuri Chizhov, or to Mr. Blokhin or Dr.
Rodchenkov’s secretaries. This was done in order to guarantee that the information was
effectively communicated and to confirm the accuracy of the information being transmitted.

Second, havingreceived the information from the photographs of the DCFs, Dr. Rodchenkov
prepared a “Catch of the Day” table which listed the names, code numbers, specific gravity
measurements and the volumes needed to fill the A and B bottles of the protected athletes
whose samples were due to be swapped. Meanwhile, Mr. Blokhin retrieved the bottles of clean
urine previously provided by those athletes and stored in the urine bank. He took those bottles
to room no. 124 in the Sochi Laboratory (the “Operations Room”) which was easily accessible
from the outside, and which was not within the area under security badge control. Mr. Chizhov
then selected the appropriate clean urine bottle and, where necessary, adjusted the specific
gravity of the clean urine so that it matched the specific gravity recorded on the relevant DCE.
If the specific gravity of the clean urine needed to be increased, Mr. Chizhov added a quantity
of sodium chloride. Conversely, if the specific gravity of the clean urine needed to be reduced,
then Mr. Chizhov used distilled water to dilute it.

Third, Mr. Evgeny Antilsky, the Manager of the doping control station at the Sochi Olympic
Village, was responsible for receiving and storing all athletes’ urine samples as they were
collected throughout each day. At around 01h00 each morning, Mr. Antilsky telephoned the
Sochi Laboratory to inform them that the vehicle containing the samples was en route to the
laboratory. At this point, Dr. Rodchenkov and Mr. Chizhov checked the laboratory to ensure
that all visiting scientists and external observers had left the building.

Fourth, Mr. Evgeny Kudryavtsev, the head of reception, storage and aliquoting at the Sochi
Laboratory, checked and documented the samples as they arrived at the Laboratory. After
separating the A and B sample bottles, Mr. Kudryavtsev wheeled the cart containing the B
sample bottles to the frozen storage area, then removed the B sample bottles belonging to the
athletes named in the Catch of the Day table and secretly placed them in the pocket of his lab
coat. He then went to room no. 125 (the “Aliquoting Room”), where he opened the A sample
bottles and passed those bottles and the corresponding B sample bottles through a small
“mounse hole” that had been deliberately drilled in the wall between the Aliquoting Room and
the Operations Room.

Fifth, Dr. Rodchenkov and Mr. Chizhov were in the Operations Room and received the
sample bottles as Mr. Kudryavtsev passed them through the ‘“wouse hole”. They gave the
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unopened B sample bottles to Mr. Blokhin, who was also present in the room, who took the
bottles to the FSB Command Centre to be opened. A short while later, he would return with
the opened B sample bottles. Mr. Chizhov then discarded the contents of both the A and B
sample bottles and thoroughly washed the bottles. Dr. Rodchenkov then refilled the bottles
with the protected athletes’ clean urine, taking care to ensure the volumes and specific gravities
matched the volumes and specific gravities of the original samples. The B sample bottles were
then resealed with the original intact plastic caps. Both the A and B samples bottles were then
returned to Mr. Kudryavtsev in the Aliquoting Room through the “wouse hole”. After receiving
the bottles, Mr. Kudryavtsev left the A sample bottles in the Aliquoting Room for analysis the
following morning and brought the resealed B sample bottles back to long-term frozen storage
area.

With respect to the third objective, inhibiting independent testing, the IOC submits that the
evidence establishes that the Deputy Minister of Sport collaborated with the FSB to establish
a system whereby samples that were to be sent abroad could be intercepted at the Russian
border. Furthermore, before the Sochi Games, an arrangement was concluded whereby
RUSADA would conduct out-of-competition testing for Norwegian athletes in Switzerland,
while the Norwegian anti-doping authorities would conduct out-of-competition testing for
Russian athletes. To minimise the possibility of Russian athletes being caught doping during
those tests, a decision was taken for Russian skiers to travel to Switzetland, where RUSADA
would collect their urine samples, which would then be delivered to the Sochi Laboratory,
which would conceal any positive doping results.

Forensic Evidence

In support of its case as to the existence of the scheme described above and as to the personal
involvement of the Sochi Appellants in the scheme, the IOC relied on several strands of
forensic evidence. The IOC submitted that, when viewed together and alongside the evidence
of Dr. Rodchenkov and other evidence, this forensic evidence provided strong support for
the existence of a systematic doping conspiracy and cover-up at the Sochi Games.

Scratch Marks

The first strand of forensic evidence consisted of the results of a forensic examination of the
BEREG-KIT bottles undertaken by Prof. Christophe Champod. The IOC submits that this
forensic analysis established a number of important points. In summary:

e Prof. Champod’s team established that it was possible to use special tools to reopen a
closed BEREG-KIT bottle. The use of such tools left marks on the bottles that were
detectable under a microscope.

e In total, Prof. Champod analysed 232 sample bottles containing samples obtained from
Russian athletes during the Sochi Games. Of those 232 samples, a total of 36 were
found with multiple T marks. The IOC submits that this provides “very strong support”



153.

(i

154.

for the proposition that those bottles had been tampered with.

e All of the 36 bottles that contained multiple T marks contained samples from Russian
athletes who were identified as “profected”, either because they were named on the
Duchess List or because Dr. Rodchenkov recalled that Ms. Rodionova had added them
to the list of protected athletes.

e Prof. Champod’s testing also established that it was easier to open BEREG-KIT
bottles that were not closed to the maximum extent possible. He also noted that his
ability to open bottles improved rapidly with practice, and that this increased
proficiency was accompanied by a corresponding reduction in the number of marks
left on the bottles by the re-opening tools. On the basis of these factors, Prof.
Champod opined thata combination of experience and deliberately limiting the degree
of closure of the bottle cap could make it possible to open a closed sample bottle
without leaving many detectable T marks.

e Prof. Champod also established thatin the case of 23 of the 36 bottles that had multiple
T marks, it was possible to infer the initial degree of closure of the bottle cap before
the cap had been reopened and replaced. This analysis indicated that all 23 of these
bottles were not closed to the maximum level before they were reopened. While the
maximum closure was 15 clicks, it was possible to establish that all 23 of those bottles
were closed to a level between 6 and 11 clicks.

e In contrast, all of the bottles from Sochi that were used as single or double blind
controls were closed to alevel of at least 13 clicks. These pieces of information support
the conclusion that: (a) the athletes whose bottles contained multiple T marks had
deliberately not fully closed their sample bottles; and (b) they had done this in order to
make it easier to reopen their sample bottles.

In conclusion, therefore, the IOC submits that there is no alternative explanation other than
tampering for the multiple T marks on the 36 bottles. It would, moreover, be an implausible
coincidence for all of the bottles of the suspected athletes to have a low level of closure,
whereas the bottles of all other athletes had a higher level of closure. If the degree of closure
were a random occutrence, closures below 12 clicks would have been observed outside of the
bottles that contained marks indicative of tampering. The fact that this was not observed
therefore demonstrates that this was not a coincidence, but rather a further indication of
tampering.

Sodium Content

The second strand of forensic evidence that the IOC relied on was an analysis of the sodium
content of the Sochi Appellants’ urine samples. To this end, the IOC instructed an expert,
Prof. Burnier, to conduct forensic analysis of the urinary sodium content of those samplesand
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to compare the results with reference values for sodium urinary concentration at the XXI
Olympic Winter Games in Vancouver. That analysis established that:

e A totalof 13 urine samples from Russian athletes who participated at the Sochi Games
contained urinary sodium levels which were more than three standard deviations above
the mean level in athletes at the Vancouver Games, and which were beyond the range
of renal physiological possibilities.

e Of those 13 samples, five came from male bobsleigh athletes, four came from
members of the female ice hockey team, three came from cross-country skiersand one
came from a female biathlete.

e Furthermore, six of those 13 samples had an osmolarity ratio that was also above renal
physiological possibilities. According to the IOC, this confirmed that the abnormal
results have only one possible explanation: the addition of saltdirectly into the samples.

e Of those six athletes with sodium and osmolarity above the range of physiological
possibilities, four were members of the male bobsleigh team and two were female
cross-country skiers.

The IOC submits that since all of the abnormal sodium values were recorded for samples
from athletes implicated in the conspiracy, this provides strong support for the existence of
the doping and cover-up scheme. In particular, it supports the allegation that salt was added
to substituted samples in order to ensure that the “Wean” urine had a specific gravity that
matched the specific gravity of the “dirty” urine that was being replaced.

Further, since three of the samples with abnormal sodium readings came from bottles that did
not have multiple T marks, this evidence is consistent with the possibility that sample bottles
could be opened without leaving multiple T marks. Indeed, since those high sodium levels
were not physiologically possible, they could only be explained by manipulation of the
samples, which could only have occurred if the bottles were opened. Accordingly, the absence
of T marks on some of those bottles proves that sample bottles could be reopened without
leaving significant visible marks on the bottles.

In addition, the IOC stated that it was important to stress that the abnormally high levels of
sodium would only be present where: (a) the clean urine that was being substituted required
an upward adjustment in its specific gravity in order to match the specific gravity of the dirty
sample it was replacing; and (b) in order to achieve the desired increase in the specific gravity,
it was necessary to add a quantity of salt that was so large that it pushed the sodium
concentration above what is physiologically possible.

As a result, the urinary sodium analysis would not necessarily reflect other tampering that
involved either: (a) the downward adjustment in the specific gravity of the clean urine, which
was achieved through dilution with water rather than addition of salt; or (b) the wpward
manipulation of the specific gravity through the addition of a quantity of salt that was not so
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large that it pushed the sodium concentration of the manipulated sample beyond the range of
renal physiological possibility.

DNA Analysis

The third strand of forensic evidence relied on by the IOC consisted of DNA analyses of
some of the Sochi Appellants’ urine samples. There were two separate DNA analyses:

e the DNA analysis conducted by a DNA expert instructed by Prof. McLaren; and
e the DNA analysis conducted by a DNA expert instructed by the IOC.

With respect to the former, the IOC explained that Prof. MclLaren had engaged an expert to
undertake a DNA analysis of 16 urine samples obtained from 12 Russian athletes who
competed at the Sochi Games. All of the samples were from athletes who were named on the
Duchess List or were members of the Women’s Ice Hockey Team. The DNA analysis of those
samples showed that:

e The samples from the athletes who were named on the Duchess List all contained the
urine of the athlete who originally provided the sample. According to the IOC, this is
consistent with Dr. Rodchenkov’s evidence that the samples provided by these athletes
were swapped with the athletes’ own previously collected clean urine.

e The analysis of the samples of two of the female hockey players showed inconsistent
results. According to the IOC, this too was consistent with Dr. Rodchenkov’s
evidence, in particular his evidence that clean urine from the female hockey players
had either not been collected or had been collected in insufficient quantities. Further,
the sample bottles for those two female athletes contained marks indicative of
tampering, while one also had a urinary sodium level that was physiologically
impossible.

With respect to the DNA analysis commissioned directly by the IOC, this revealed the
existence of two samples from female athletes that contained significant proportions of male
DNA. In one case, the sample contained DNA from the female athlete and one unidentified
male; in the other case, the sample contained DNA from the female athlete and three
unidentified males. According to the IOC, it was very unlikely that in either case the presence
of male DNA was the result of accidental contamination. In particular:

e The ratio of male and female DNA was such that it was unlikely that the substantial
quantity of male DNA had been introduced through accidental contamination.

e The A samples and B samples were examined in different laboratories, in different
countries and by different personnel. The results of the A sample analyses and B
sample analyses were consistent. This excludes the possibility that contamination of



162.

163.

164.

165.

166.

167.

the samples occurred in the laboratory. In addition, the Lausanne LLaboratory had also
provided a detailed explanation of the steps it had taken to prevent DNA
contamination, which also excluded the possibility of cross-contamination of samples
occurring during the testing process.

e The presence of male DNA could not have occurred at the stage when the samples
were collected. Only two people were involved in collecting the samples: the athlete
and the DCO. Consequently, the collection process could not have resulted in
contamination from three different males.

Dr. Rodchenkov’s Testimony

In addition to the forensic evidence summatised above, the IOC relied on the witness evidence
provided by Dr. Rodchenkov. Dr. Rodchenkov’s written and oral evidence in these
proceedings is summarised in detail below. The IOC submits that the Panel should be entirely
satisfied that Dr. Rodchenkov’s account of events is truthful and accurate.

First, the IOC submits that Dr. Rodchenkov was the main actor in the doping and cover-up
scheme and, as such, is best placed to describe how it operated.

Second, the IOC submits that since Dr. Rodchenkov is no longer in Russia, he is now able to
speak honestly with less fear of the consequences than if had he chosen to describe the
existence and detail of the scheme while he was in Russia. It is neither surprising nor relevant
that the Independent Commission found Dr. Rodchenkov not to be credible, since at the time
he was still acting as the Director of the Moscow Laboratory. The Independent Commission’s
findings do not impugn the credibility of Dr. Rodchenkov’s evidence now that he is able to
speak freely.

Third, Dr. Rodchenkov’s statements are precise and clear. They are also very consistent and
contain “no contradictions” between the various elements of his account.

Fourth, Dr. Rodchenkov only provided detailed information concerning particular athletes
when he appears to have specific information relating to those athletes. In many cases, he
simply mentions the athlete’s presence on the Duchess List and the objective consequences
of this, without seeking to add specific details. Moreover, in three cases the information
provided by Dr. Rodchenkov was decisive in clearing athletes who were charged with
wrongdoing. This undermines the suggestion that Dr. Rodchenkov would invent stories
against athletes.

Fifth, on every occasion when other evidence has been available, that evidence has
“systematically corroborated” Dr. Rodchenkov’s account. By way of example:

e Dr. Rodchenkov’s explanations concerning the covert opening of the sealed sample
bottles and the substitution of urine have been confirmed by the subsequent forensic
analysis of T marks on the Sochi sample bottles.
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e Similarly, Dr. Rodchenkov’s account of how the specific gravity of cleanurine samples
was modified upwards/downwards (as necessaty) through dilution or addition of salt
has been confirmed by the urinary sodium analyses described above.

e Dr. Rodchenkov’s explanations regarding the clean urine bank have also been
corroborated by additional evidence, for example emails obtained during Prof.
Mclaren’s investigation.

e Dr. Rodchenkov’s explanation about the swapping of samples belonging to athletes
who were not named on the Duchess List has also been confirmed by the fact that
samples belonging to some of those athletes were found to contain mixed urine —a
fact that was entirely consistent with Dr. Rodchenkov’s evidence that no or insufficient
clean urine had been obtained from those athletes before the Sochi Games for storage
in the urine bank.

Sixth, Dr. Rodchenkov kept a regular diary during his time as Director of the Moscow and
Sochi Laboratories. The facts recorded in that diary correspond with the evidence that he has
provided. There is no indication that the content of the diary was rewritten after the events
they purport to describe, or that Dr. Rodchenkov misrepresented the reality in his
contemporaneous diatry entries. The diary therefore provides contemporaneous corroboration
for much of his evidence.

Burden and Standard of Proof
The IOC agrees with the Sochi Appellants that it bears the burden of establishing ADRVs.

In relation to the standard of proof, the IOC agrees that the comfortable satisfaction standard
is higher than the standard of balance of probability. The IOC stresses, however, that the
comfortable satisfaction standard is not as high as the criminal standard of proof beyond
reasonable doubt. Moreover, it is not the case that the standard of proof directly depends on
the potential gravity of the sanction to be imposed on the athlete, or the severity of the
violation they are charged with.

In applying the comfortable satisfaction standard, the IOC submits that entirely circumstantial
evidence may be sufficient to establish an ADRYV in appropriate cases. The IOC states, in this
regard, that under Swiss law arbitral tribunals enjoy “szgnificant discretion in terms of their evaluation
of evidence and, failing any specific provision agreed by the parties, the deciding body is essentially free in ifs
evaluation of the evidence”.

The IOC draws a compatison between the facts of the present case and CAS 2015/A/4059.
That case concerned the development and implementation of a team-wide doping programme
whereby players received injections of a Prohibited Substance from a teamdoctor. The players
contended that the evidence adduced by WADA was insufficient to enable the panel to be
comfortably satisfied that all essential elements of the alleged ADRVs had been made out,
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including, in particular, that the substance in question was actually a Prohibited Substance and
that it had been administered to particular players on particular occasions. The IOC submits
that the panel in that case preferred a “Sstrands in the cable” rather than a “links in the chain”
approach to the evidence, and asked itself, “whether, considered cumulatively, they satisfied the test of
comfortable satisfaction”. The IOCadvocates a similarapproach to the assessment of the evidence
in the present appeals.

Furthermore, the IOC draws a comparison between the sample-swapping that allegedly
occurred at the Sochi Games and the types of concealed cheating that CAS panels have
previously considered in match-fixing cases. According to the IOC, cases such as CAS
2014/A/3625 demonstrate that the absence of a certain type of evidence does not necessarily
mean that the alleged fact did not occur. Rather, the occurrence or non-occurrence of the
alleged fact should be analysed through the prism of other available evidence, having regard
to the deliberately concealed nature of the alleged wrongdoing.

In this connection, the IOC stresses that it is also important for the Panel to bear in mind why
the IOC has been constrained in its ability to provide additional witness statements or other
evidence that could unequivocally establish the involvement of each individual Sochi
Appellant in the alleged doping scheme. In particular, given the circumstances, the 10C
submits it is not realistic to expect a confession or admission from Russian athletes, coaches
or associated individuals. Anyone providing such evidence could expect to suffer “dir
consequences” as a result of doing so. This is demonstrated by the fact that key whistle-blowers
such as Dr. Rodchenkov and Ms. Yuliya Stepanova and her husband Mr. Vitaly Stepanov have
been forced to live in hiding since revealing the existence of the scheme.

Against this backdrop, the IOC:

“Invites the Panel to first, come to a conclusion on the existence of a doping and cover-up scheme, and,
secondly, draw conclusions with respect to the general implication of the athletes”.

In respect of the first limb, the IOC submits that it has been established beyond any doubt
that there was a doping and cover-up scheme in existence in Russia between 2011 and 2015.
In this regard, the IOC points to the fact that:

e The McLaren Reports described the existence of a sophisticated, evolved system that
was refined over a number of years, and which operated in order to enable doped
athletes to compete as though they were clean. Those conclusions were backed up by
Prof. McLaren’s publication of an EDP, which contained over 1,000 pieces of
contemporaneous documentary evidence that corroborate the Mclaren Reports’
findings.

e The decision of the IOC Executive Board dated 5 December 2017, which suspended
the Russian Olympic Committee on the basis of the findings of institutionalised
cheating, has not been challenged in principle.
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e The acting director general of Russia’s national anti-doping agency, Ms. Anna
Antseliovich, confirmed to the New Yotk Times in December 2016 that there was ‘@z
institutional conspiracy”.

e The expert forensic evidence commissioned by the IOC, which included scratch mark
analysis, urinary sodium analysis, and DNA analysis, all confirmed that samples from
Russian athletes at the Sochi Games had been manipulated on a wide scale and in a
manner that accorded with the mwodus operandi described by Dr. Rodchenkov.

The IOC also submits that it is “simply not credible” that the Sochi Appellants were not
implicated in the doping and cover-up scheme. In this regard, the IOC submits that the Sochi
Appellants were both “the main beneficiaries of the scheme” and an indispensable part of its
operation. If one actor in the system did not fulfil their role, then the system would not work.
The raison d’étre of the scheme was to enable protected athletes to dope, safe with the
knowledge that this would not be revealed by a positive doping test. This objective could not
have been achieved, and the entire scheme would be pointless, if the athletes concerned were
not made aware that they were being protected in this way.

In respect of the Sochi Appellants whose names appeared on the Duchess List, the IOC
submits that those athletes’ use of the Duchess Cocktail was an integral part of the scheme.
Dr. Rodchenkov has described the specific and unusual manner in which the Duchess Cocktail
had to be consumed. It is therefore impossible that any of the Sochi Appellants could have
unwittingly ingested the Duchess Cocktail and not realised that he /she was takinga prohibited
performance enhancing substance as part of an illegal doping programme.

Moreover, it is inconceivable that when individual Sochi Appellants were offered the Duchess
Cocktail they were not informed at the same time that measures would be taken to protect
their use of the Prohibited Substance from being detected by doping controls.

The IOC alleges that, as part of the scheme, athletes were required to provide their own urine
to be stored in a clean urine bank. This required the cooperation and active participation of
those athletes. It is not credible that clean utine could have been obtained from those athletes
during regular doping controls or medical examinations without the athletes knowing how the
urine would be used, particularly because the evidence establishes that the urine was collected
in containers including commercial beverage bottles, rather than urine sample bottles.

The IOC also alleges that the Sochi Appellants were required to photograph their DCFs and
to send them to Ms. Rodionova, so thatshe could inform the Sochi Laboratory which athletes’
samples needed to be swapped. Again, the Sochi Appellants must have been aware of the
improper purpose for which this information was required.

For all these reasons, the IOC submits that each of the Sochi Appellants must have been fully
aware that they were being protected under the doping and cover-up scheme. Any alternative
scenatio in which the Sochi Appellants wete not personally implicated in and/or aware of the
scheme is simply implausible. In particular, there is no reason why clean athletes would have
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been protected from doping controls, since there would be no purpose in swapping samples
belonging to such athletes. Any alternative scenario would also entail Dr. Rodchenkov risking
his life by concocting an elaborate fabricated story for no personal gain. It would also entail a
set of extraordinary consequences, since Dr. Rodchenkov’s allegations align with the findings
of the forensic analyses undertaken on the Sochi Appellants’ urine samples from the Sochi
Games. The IOC submits that this alternative scenario is so improbable as to be impossible.

The IOC rejects the submission that the IOC DC implemented a form of collective justice
against the Sochi Appellants. On the contrary, the IOC submits that the IOC DC carefully
considered each Appellant’s circumstances on a case-by-case basis before concluding that it
was comfortably satisfied that the involvement of the individual Appellant in the scheme was
established. In this regard, the IOC points out that the IOC DC terminated disciplinaty
proceedings against a number of athletes on the basis that there was insufficient evidence they
had committed an ADRV.

In summary, the IOC submits that the Panel can be comfortably satisfied that each of the
Sochi Appellants benefited from the urine substitution scheme and, therefore, had taken
Prohibited Substances and colluded in the deliberate concealment of this unlawful activity.

Tampering, Articles 2.5 and 2.2 of the WADC

The IOC notes that the definition of tampering as a Prohibited Method pursuant to the M2
Prohibited List relates to alterations in the integrity and validity of a sample, and specifically
includes urine substitution. The IOC alleges that the Sochi Appellants were active participants
in a scheme that involved the covert swapping of urine collected during doping control
procedures with clean urine that was collected and stored for the specific purpose of effecting
that substitution. This process involved, as an integral element, the secret reopening of closed
sample bottlesand the replacement of the contents of those bottles. This cleatly compromised
the integrity of the samples.

On this basis, the IOC submits that the present cases should be considered as violations of
Article 2.2 of the WADC pursuant to the definition of tampering set out in Chapter M2.1 of
the 2014 edition of the Prohibited List, rather than as tampering under Article 2.5 of the
WADC. The IOC further submits that, given the respective formulations of Article 2.2 and
Atrticle 2.5, the latter “covers a broader concept of tamperingand constitutes a lex generalis . Accordingly,
to the extent that any conduct does not fall within the ambit of Article 2.2, it would fall under
the wider ambit of Article 2.5.

The IOC submits that under Article 2.2 of the WADC, a violation may occur even in the
absence of intent or negligence and, indeed, even in the absence of conscious knowledge of
the violation. Consequently, the IOC submits that itis not necessary to establish that the Sochi
Appellants were conscious participants in the scheme and were aware of its purpose in order
to establish a violation of this provision. Nevertheless, the IOC in any event repeats that the
possibility that the Sochi Appellants were mere unknowingparticipants can reliably be excluded.
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Accordingly, the IOC submits that: (a) each of the Sochi Appellants violated Article 2.2 of the
WADC; and, subsidiarily (b) the same factual circumstances also constituted a violation of
Article 2.5 of the same Code.

Use or Attempted Use of a Prohibited Substance, Article 2.2 of the WADC

In addition to the ADRV of tampering, the IOC submits that each of the Sochi Appellants
also committed the ADRV of use of a Prohibited Substance. In the IOC’s submission, the
Sochi Appellants’ use of Prohibited Substances can be inferred either from: (a) their presence
on the Duchess List; or (b) their ad hoc protection, which may be inferred from the results of
the various forensic analyses described above.

The IOC repeats that the very purpose of the doping and cover-up scheme was to enable
protected athletes to use Prohibited Substances without fear of being caught by the doping
control process. As such, it may logically be inferred that each participant in the scheme made
use of the benefit the scheme was intended to provide, by consuming Prohibited Substances
during the Sochi Games. Accordingly, the IOC submits that each of the Sochi Appellants
committed a violation of Article 2.2 of the WADC by using Prohibited Substances.

Cover-Up | Compliaty, Article 2.8 of the WADC

The IOC submits that the scheme implemented during the Sochi Games involved a complex
conspiracy involving numerous categories of participants including athletes, intermediaries,
laboratory staff and representatives of the Ministry of Sport. All of those individuals were
participantsina conspiracy, whichhad the specific objective of coveringup doping. The Sochi
Appellants’ participationin that conspiracy constituted a violation of Article 2.8 of the WADC.

In support of this submission, the IOC refers to the award in CAS 2007/A/1286, 1288 &
1289, where the CAS applied the concept of a vertical conspiracy pursuant to which an athlete
who, for his or her own interests, participatesina conspiracy involving other athletes, commits
a violation of Article 2.8 of the WADC.

The IOC also notes that under Article 2.8 of the WADC a person who commits “any other tjpe
of complicity involving an anti-doping rule violation or any attempted anti-doping rule violation” commits a
violation of Article 2.8. In this connection, in CAS 2008/A /1513, the Panel explained that
this provision “covers numerous acts which are intended to assist another or a third party’s anti-doping rule
violation”. The Panel further explained that while Article 2.8 does not expressly state how
substantial the assistance must be in order to constitute a violation of the article, “¢he standard
is probably quite low becanse according to the wording even just ‘any type of complicity’ is sufficient”.

The IOC submits that each of the Sochi Appellants committed numerous acts that assisted,
and were intended by the Sochi Appellants to assist, in the commission of an ADRV. Those
acts included: (a) providing clean urine for storage in the urine bank; (b) photographing their
DCFs and transmitting the images to Ms. Rodionova; and (c) deliberately failing to close their
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sample bottles by not turning the plastic lid to the maximum number of clicks. Further, the
IOC submits that the Sochi Appellants’ assistance was of a repeated nature — for example,
they each provided multiple samples of clean urine — and was fundamental to the success of
the sample-swapping scheme. Moreover, in contrast to the position in Hoch, the Sochi
Appellants had direct knowledge of the ADRYV they were assisting in, rather than knowledge
merely inferred from circumstantial evidence.

In these circumstances, the IOC submits that the Panel can be comfortably satisfied that each
of the Sochi Appellants violated Article 2.8 of the WADC.

Due Process Rights

The IOC denies that the proceedings before the IOC DC violated the Sochi Appellants’
fundamental due process rights. In this regard, the IOC states that:

The proceedings before the IOC DC were conducted under time constraints in view
of the start date of the XXIII Olympic Winter Games in PyeongChang in Februaty
2018. In this regard, there was “an obvious need to rapidly proceed to the resolution” of the
cases and “a very high expectation” that this would be done before the 2018 Games.

The proceedings were opened in December 2016. All of the athletes were immediately
notified that the IOC would need to conduct additional investigations before any oral
hearings could take place.

Thereafter, the IOC commissioned Prof. Champod to undertake examination of
marks found on the relevant sample bottles. This stage of the investigation “had a
blocking effect on the entire process” since it had to be performed on unopened sample
bottles, meaning that other analyses on the samples such as DNA and sodium level
analyses could not be carried out until the examination of marks was completed. It was
for this reason that the proceedings before the IOC DC had to be paused until autumn
2017.

The Sochi Appellants were notified of the hearings before the IOC DC and the
evidence then available “af the earliest opportunity”. Once the proceedings re-started, they
proceeded speedily. The IOC adds that while certain aspects of the evidence “wer
indeed brought late in the proceedings”, they were nonetheless provided to the Sochi
Appellants “as soon as they were available”.

Further, in respect of Dr. Rodchenkov’s testimony, the IOC states that the possibility
of obtaining direct testimony “was only discovered extremely late in the process”. In the
circumstances, the “best solution” that could be attained was the provision of written
affidavits, which were always provided to the Sochi Appellants as soon as possible.
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The IOC further submits that, in any event, since the CAS has full power to conduct a de novo
review of the evidence, any violation of procedural rights at first instance is cured by these
proceedings before the CAS. The IOC cites various CAS awards in support of this
proposition, including: CAS 2017/A/4387; CAS 2015/A/3879; CAS 2013/A/3262; CAS
2014/A/3467;and CAS 2009/A/1920. This curative effect covers procedural defects such as
denial of justice, unfairness, lack of independence of the first instance tribunal, non-
participation in the proceedings or a potential conflict of interest. The Sochi Appellants’
submissions concerning the violation of due process rights before the IOC DC are therefore
academic.

Sanctions

The IOC submits that, as a consequence of the ADRVs which each of the Sochi Appellants
is alleged to have committed, the Sochi Appellants’ individual results for the Sochi Games
should be annulled as follows:

e Pursuant to Articles 7.1 and 8.1 of the IOC ADR, the results achieved by each Sochi
Appellant during the Sochi Games should be annulled, withall resulting consequences.

e Pursuant to Article 7.1 of the IOC ADR, the results of the competitions directly
concerned by a sample for which tampering is directly and objectively established shall
be automatically disqualified.

e In view of the alleged ADRVs described above, pursuant to Article 8.1 of the IOC
ADR all of the Sochi Appellants’ results at the Sochi Games shall be annulled.

In addition to those individual disqualifications, disqualification of team results is also required
in accordance with the applicable regulations of the relevant International Federations, i.e. the
International Ice Hockey Federation (“IIHF”), International Skating Union (“ISU”),
International Ski Federation (“FIS”), FIL and IBSF. Further, Article 9.1 §3 of the IOC ADR
provides that in sports which are not defined as “Team Sports”, but where awards are given to
teams, if one or more team members have committed an ADRV during the period of the
Sochi Games, then the entire team may be subject to disqualification.

Further, in addition to the retrospective individual and team disqualifications described above,
the IOC submits that each of the Sochi Appellants should be subject to a lifetime ban from
participating in any future editions of the Games of the Olympiad or the Olympic Winter
Games. In particular, the IOC submits that pursuant to Article 7.3 of the IOC ADR, the IOC
DC had a measure of discretion in determining the appropriate sanction. In particular, it had
the power to declare an athlete temporarily or permanently ineligible from participating in
subsequent editions of the Games of the Olympiad and the Olympic Winter Games. This
measure corresponds to Article 59 §2.1 of the Olympic Charter.
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CAS jurisprudence establishes that sanctions must not be disproportionate to the offence and
must always reflect the extent of the athlete’s guilt. In the present cases, the Sochi Appellants’
conduct has shocked the wotld at large and constitutes “#he most serious excanmple of systemic cheating
in the history of Olympic sport”.

In light of the importance of the Olympic Games and the sporting interests at stake, the IOC
submits that “#he highest standards of behaviour must be demanded of all the people involved” since it is
“vital that integri